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Thank you Mr, Chairman and members of the Subcommittee.

My name is Lucian Dervan, and I am an assistant professor of law at the Southern Illinois
University School of Law.! Before joining Southern Illinois University, I practiced law for
seven vears, including as a member of the white collar criminal defense team at King & Spalding
LLP and as a law clerk on the United States Court of Appeals for the Eleventh Circuit, I
currently write and teach in the area of criminal law, including sentencing, and I appreciate the
invitation to speak today regarding the important work of this Subcommittee in seeking to
eradicate the significant issue of counterfeit drugs and large-scale medical product theft.

As representatives from communities around our nation can attest, these offenses pose
substantial risks to the public. It is, therefore, a vital undertaking to explore ways in which to
reduce the prevalence of these crimes, and I am honored for the opportunity to lend my expertise
to this endeavor.

The Safe Doses Act (H.R. 4223} and the Counterfeit Drug Penalty Enhancement Act of 2011
(H.R. 3668) are offered as a means to address the epidemic of counterfeit drugs and large-scale
medical product theft by significantly increasing penalties in hopes that these new provisions
will “deter and punish such offenses, and appropriately account for the actual harm to the
public....”

In my limited time today, I would like to focus my statement on several specific issues in hopes
that my insights might further assist this Subcommittee in achieving its goals.

! The views expressed in this testimony are my own and should not be construed as representing
any official view of Southern Illinois University.

? I would also encourage the Subcommittee to examine the draft language in section four of the
Safe Doses Act, which proposes to increase the applicable statutory maximum sentences for
various federal offenses if the offense involves a “pre-retail medical product.” Because this
provision creates a new offense with an increased statutory maximum, it will implicate the
requirements established in Apprendi v. New Jersey, 530 U.S. 466 (2000), regarding the
distinction between elements of an offense and sentencing factors. Further, I would encourage
the Subcommittee o consider whether it is prudent to create such a special offense under 18
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First, does the proposed criminal statute targeting 7heft of Medical Products (proposed 18 U.S.C.
section 670) in the Safe Doses Act include adequate mens rea?

A cornerstone of the American criminal justice system is mens rea or the idea that to be
convicted of a crime one must have acted with a guilty mind. In many instances, however, new
legislation fails to require adequate mens rea for cenviction. The result is that innocent conduct
may become criminalized.’

In reviewing the proposed language in the Theft of Medical Products provision of the Safe Doses
Act, | believe the statute should be amended to more precisely incorporate a mens rea
requirement. For example, the proposed language in section (a)(1} of the statute would merely
require an individual to “carr{y] away... a pre-retail medical product™ for conviction." The lack
of a specific mens rea requirement in this provision means that innocent conduct, including the
unknowing carrying of pre-retail medical products by a postal official, could result in criminal
sanctions. To better clarify the scope and intent of this and other provisions in the legisiation,
the statute should require that the individual know both that they are engaged in an unlawful theft
and that the materials taken are pre-retail medical products. Through such amendments to the
proposed legislation, the statutory language might better clarify the type of conduct being
prohibited and might more effectively protect innocent behavior from overcriminalization.’

Second, does increasing the severity of sentences for criminal conduct result in general
deterrence of those who might engage in this criminal behavior?

Both the Safe Doses Act and the Counterfeit Drug Penalty Enhancement Act of 2011 contain
significantly increased penalties. The Safe Doses Act contains increased statutory maximums for
six existing federal statutes if the violation involves a “pre-retail medical product,”® Similarly,

U.S.C. section 1957 (Money Laundering), particularly given that no other such special offense
exists in this general money laundering statute and prosecutors already have the ability to charge
money laundering in addition to any underlying predicate offenses. Finally, I would encourage
the Subcommittee to consider whether these types of offenses are appropriately added fo the list
of offenses for which mandatory restitution is prescribed under 18 U.S,C. section 3663A.

3 See Brian W. Walsh and Tiffany M. Joslyn, Without Intent: How Congress is Eroding the
Criminal Intent Requirement in Federal Law (2011).

* While the term “carry-away” could be interpreted as a term-of-art that embodies the common
law requirements of larceny, such vagueness is not necessary and is easily resolved through the
additional of specific mens rea provisions.

? “Overcriminalization” refers to the claim that governments create too many crimes, including
crimes that are duplicative and overlapping, crimes that are vague and overly broad, and crimes
that lack sufficient mens rea to protect innocent conduct.



the Counterfeit Drug Penalty Enhancement Act of 2011 contains a proposed twofold increase in
the applicable statutory maximum (from imprisonment for net more than 10 years to
imprisonment for not more than 20 years) for individuals convicted of trafficking in counterfeit
goods if the violation involves a drug as defined in the Federal Food, Drug, and Cosmetic Act.

Studies regarding the impact of increasing the severity of sentences for criminal offenses,
particularly where the offense already carries a significant sentence, indicate that such policies,
though well intentioned and meant to create a strong deterrent effect, unfortunately do not have
the desired impact.

For instance, a 1999 comprehensive review of research regarding the deterrent effect of increases
in sentences by the /nstitute of Criminology at Cambridge University found that there was no
basis for “inferring that increasing the severity of sentences generally is capable of enhancing
deterrent effects,”’ Interestingly, the review noted that studies indicate that the likelihood of
apprehension and conviction does deter criminal behavior, a proposition supported by the
research of Professors Daniel Nagin and Greg Pogarsky, leaders in the field of deterrence
research.® As indicated by these studies, increased focus on and funding of the investigation and
prosecution of certain classes of offenses may be more effective at curbing such criminal
behavior than increasing the statutory maximums for such offenses.

The third issue I would like to address is whether increasing the statutory maximum penalty for
existing offenses results in significantly lengthier sentences for individuals subsequently
convicted of the erime?

This is an area in which I have conducted research directly on point. In 2007, I published an
article examining the impact of the fourfold statutory maximum increase for mail and wire fraud

% The following are the federal statutes the legislation proposes to amend by increasing the
applicable statutory maximum if the offense of conviction involves a “pre-retail medical
product”; Interstate of Foreign Shipments by Carrier (18 U.S.C. section 659); Travel Act
Violations (18 U.S.C. section 1952); Money Laundering (18 U.S.C. section 1957(b)1));
Breaking or Entering Carrier Facilities (18 U.S.C. section 2117); Transportation of Stolen Goods
and Related Offenses (18 U.S.C. section 2314); Sale or Receipt of Stolen Goods and Related
Offenses (18 U.S.C. section 23135).

7 See Andrew von Hirsh, Anthony Bottoms, Elizabeth Burney, and P.O. Wikstrom, Criminal
Deterrence and Sentence Severity: An Analysis of Recent Research, Oxford; Hart Publishing
(1999).

¥ Daniel Nagin and Greg Pogarsky, Integrating Celerity, Impulsivity, and Extralegal Sanction
Threats into a Model of General Deterrence. Theory and Evidence, Criminology, 39(4) (2001)
(“[Plunishment certainty is far more consistently found to deter crime than punishment
severity.,..”).



found in the Sarbanes-Oxley Act of 2002.° The study suggests that changing the statutory
maximum penalty for mail and wire fraud convictions from five years to twenty years in prison
had little significant impact on individuals’ sentences. For instance, in 2001 and 2002, the
median sentences for fraud were ten months and eight months in prison, respectively. Since the
passage of Sarbanes-Oxley, the median sentence has fluctuated between six and twelve months
in prison and currently stands at ten months. While a more significant increase was seen with
regard to the mean sentence for mail and wire fraud following the passage of Sarbanes-Oxley,
this was likely not the result of increases to the statutory maximum. Rather, I hypothesize that
much of the increase in the mean sentences is attributable to a skewing effect resulting from a
handful of defendants who engaged in large frauds and who received enormous sentences.

The results of this research indicate that focus on increasing statutory maximums in an effort to
significantly increase the punishment for specific offenses is often ineffective. As discussed
more fully in my article, this is due, at least in part, to the utilization of such new criminal
statutes and enhanced sentencing provisions by prosecutors during plea bargaining. Often,
instead of using these new tools to secure increased sentences, as intended by the legislature,
prosecutors use such provisions to create significant and powerful incentives for defendants to
accept plea offers. The result is that those defendants who proceed to trial risk facing the full
force of the new provisions, even when such punishment is disproportionate to their harm, while
those defendants who accept the government’s advances receive deals that carry sentences much
unchanged by the new legislative enactments.

Even the United State Supreme Court has recognized the role of increased statutory maximums
in our current criminal justice system. In fact, just last week, the majority opinion in Lafier v.
Cooper cited to a Stanford Law Review article which states, “[Defendants] who do take their case
to trial and lose receive longer sentences than even Congress or the prosecutor might think
appropriate, because the longer sentences exist on the books largely for bargaining purposes.” '’
Given the evidence that increasing sentencing severity is often ineffective at deterring criminality
generally and the evidence that increasing statutory maximum sentences does not translate into
significantly increased sentences for convicted individuals, perhaps consideration should be
given to other mechanisms by which to achieve the goal of eradicating counterfeit drugs and
large-scale medical product theft.

One proposition that is supported by research in the field of criminal justice is to increase
enforcement actions against those engaging in these offenses, rather than increasing the number
of federal statutes or the length of applicable sentencing provisions. As [ described previously,

? See Lucian B. Dervan, Plea Bargaining's Survival: Financial Crimes Plea Bargaining, A
Continued Triumph in a Post-Enron World, 60 OKLAHOMA LAW REVIEW 451 (2007) (Aftached).
The Sarbanes-Oxley Act of 2002 increased the statutory maximum punishment for from five to
twenty years in prison.

' Missouri v. Frye, 566 U.S. __ (2012) (citing Barkow, Separation of Powers and the Criminal
Law, 58 Stan. L. Rev. 989, 1034 92006)).



studies indicate that increasing the likelihood of apprehension and conviction can have a
significant deterrent effect.

In preparing for today’s hearing, | examined a list of recent major incidents of medical product
cargo theft. In case after case, the issue was not an inability to charge those responsible because
of the lack of an applicable federal statute. Further, it was not the lack of twenty-year statutory
maximum punishments that created a roadblock to adequate enforcement or proportional
punishment. Rather, in case after case, the description of the offense ended with the statement,
“No arrests have been made.”

Further, additional mechanisms by which to advance the mission of this Subcommittee might
include requiring manufacturers and distributors of pre-retail medical products to increase
security at storage facilities and during the transportation of these materials, 1t might also be
advisable to consider ways in which pre-retail medical products might be better tracked during
manufacture and transportation. Such a tracking system might better enable law enforcement
and the industry to identify compromised materials. Further, such a system might allow for more
accurate and swifter notification to the public when a breach has occurred, thus empowering
consumers with information to better protect themselves.

[ commend the Subcommittee for its focus on this issue and encourage it to consider what course
of action might offer the greatest chance of success in reaching the common goal of protecting
American citizens from counterfeit drugs and large-scale medical product theft.

In closing, [ would like to address one additional issue. While creating additional overlapping
federal criminal statutes and significantly increasing the statutory maximum penalties for
offenses related to prescription drug offenses may not result in greater deterrence of potential
offenders or significantly increase sentences for those convicted, such legislation will perpetuate
the phenomenon of overcriminalization and with it the continued deterioration of our
constitutionally protected right to trial by jury.

Today, almost 97% of criminal cases in the federal system are resolved through a plea of guilty.
As the number, breadth, and sentencing severity of federal criminal statutes continue to increase
through overcriminalization, prosecutors gain increased ability to create overwhelming
incentives for defendants to waive their constitutional right to a trial by jury and plead guilty. As
my research has shown, a symbiotic relationship exists between overcriminalization and plea
bargaining. This relationship has lead us to our current state and created an environment in
which we have jeopardized the accuracy of our criminal justice system in favor of speed and
convenience.'' In my most recent article, written in collaboration with Dr. Vanessa Edkins
{Assistant Professor, Department of Psychology, Ilorida Institute of Technology), we discovered
that more than half of innocent defendants will falsely admit guilt in return for a perceived
benefit.'* As overcriminalization continues to create the incentives that make plea bargaining so

' See Lucian E. Dervan, Over-Criminalization 2.0: The Role of Plea Bargaining, 7 THE
JOURNAL OF LAW, ECONOMICS, AND POLICY 645 (2011) (Attached).



prevalent and powerful, we must ask ourselves as a country what constitutional price is being
paid when, even though we act with good and noble intentions, we create yet another law or
increase yet another statutory maximum where is it not absolutely necessity to achieve our goals.

Thank you for the opportunity to testify today. I welcome any questions the Subcommittee
might have regarding my remarks,

"2 See Lucian E. Dervan and Vanessa A. Edkins, The Innocent Defendant’s Dilemma: An
Innovative Empirical Study of Plea Bargaining's Innocence Problem, Work in Progress (2012)
(Attached).
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PLEA BARGAINING’S SURVIVAL: FINANCIAL
CRIMES PLEA BARGAINING, A CONTINUED
TRIUMPH IN A POST-ENRON WORLD

LUCIAN E. DERVAN"

Introduction

Occasionally, an event occurs which seems to mark the beginning of a new
era, an irreversible shift in both perception and focus that changes the way we
view the past and the present. When, in October of 2001, Enron collapsed as
a result of corporate accounting fraud, many believed just such a day had
arrived, and the quick succession of corporate scandals that followed only
served to reinforce this belief.! WorldCom, Adelphia, Symbel Technologies,
Dynegy, HealthSouth, and others combined to create a blinding image of greed

¢ Lucian E. Dervan is an attorney with Ford & Harrison in Melbourne, Florida, where
he practices in all areas of employment and labor law, including counseling and representing
government contractors, healthcare crganizations, and other employers in internal and
government investigations with regard to potential criminal or other improper conduct by
employees, qui tam and other whistleblower litigation, and compliance reviews, He also
represents corporations in appeals in state and federal court. He was previousiy a law clerk for
the Honorable Phyllis A, Kravitch, United States Court of Appeals for the Eleventh Circuit, and
member of King & Spalding’s Special Matters and Government Investigations team in Atlanta,
Georgia. Mr. Dervan’s other writings include works dealing with American legal history,
United States Supreme Court decision making methedologies, internal investigations, and
crimingl law,

1. See Kathleen ¥, Brickey, Enron's Legacy, 8 BUFF, Crim, L. Rov, 221 (2004)
(describing the various corporate scandals following Enron); Michael A, Perino, Enron's
Legislative Aftermath: Some Reflections on the Deterrence Aspects of the Sarbanes-Oxley Act
0f2002,76 8r. Jonn’sL.REv. 671,671 (2002) (“Since Bnron’s implosion, an astounding stting
of accounting scandals have stunned the securities markets.”).
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and corruption that drew America into yet another war, a war on financial
crimes.’

The government wasted no time responding to growing angst amongst
investors and outrage throughout the country ag thousands lost their life
savings. The President, Congress, Department of Justice (DQJ), and United
States Sentencing Cemmigsion (Sentencing Commission) all acted to “get
tough” on corporate criminals.’ Predominantly these government institutions
focused on two reforms aimed atrestoring confidence in the American financial
system: increasing the number of criminal offenses available to prosecutors to
fight fraud and increasing the prison sentences for those convicted. With these
new tools, the government assured America that enforcement would increase
and punishments would grow steadily more severe. So convincing were such
proclamations, some in the legal community actually became concerned that
increasing enforcement and lengthening sentences would lead to decreasing
rates of plea bargaining. Seven years later, one must wonder whether all the
predictions have become reality. I{is certainly true that reforms in the shape of
statutes and policies flowed from all sectors of American government following
Enron. But such efforts mean little if the machine of federal prosecution did not
change in response.

A review of statistics tracking government prosecutions, prison seniences,
and rates of plea bargaining reveals that not only has the government’s focus
on financial crimes not increased, but prison sentences for fraud have remained
stagnant. Furthermore, the fears of those who believed plea bargaining was in
jeopardy were unfounded. Plea bargaining continues to succeed in over 95%
of federal cases. Why then did the predicted revolution in financial crimes
presecution not take shape, and why did so much effort die in the trenches of
this American war? The answer, it appears, may be plea bargaining itself,

2. See President George W. Bush, Remarks at the Presentation of the Malcolm Baldrige
National Quality Awards, | Pus. PAPERS 356 (Mar. 7, 2002), available at hitp://frwebgale,
access.gpo.gov/egi-bin/getpage.cgi?dbname=2002_public_papers_voll_misc&age=356
position=all.

XXYou know, we’re passing through extraordinary times here in America, We
fight a war—a real war—to protect cur homeland by bringing terrorists to
justice. . .,

XXAmerica is [also] ushering in a responsibility cra, a culture regaining a sense
of personal responsibility, where each of us understands we’re responsibie for the
decisions we make in life. And this new culture must include a renewed sense of
corporate responsibility.

Id. at 358.

3. Stephanos Bibas, White-Collar Plea Bargaining and Sentencing Afier Booker, 47 WM,
&Mary L.Rev, 721, 721 (2005) (“As the media exposed ever more corporate corruption and
shady dealing, lawmakers competed to prove their toughness on crime by raising sentences.”).
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While prosecutors could have chosen to use new statutes and amendments to
the United States Sentencing Guidelines (Sentencing Guidelines) passed in the
wake of Enron to increase prosecutions and sentences, they did not, Instead,
prosecutors are using their new tools to encourage defendants to accept plea
agreements that include sentences similar to those offered before 2001, while
simultaneously threatening to use these same powers to secure astounding
sentences if defendants force a trial. The result is that the promises of post-
Enron reforms aimed at financial criminals were unfulfilled and served only to
reinforce plea bargaining’s triumph.

Part I of this article examines the changes implemented by the government
following the corporate scandals of 2001, many of which were directed at all
manner of financial crimes, not just catastrophic corporate fraud. Part II
discusses the proclamations made by the government regarding the success of
the war on financial crimes and the predictions by the public, scholars, and the
defense bar regarding the impact of posi-Enron reforms. Part III analyzes
Sentencing Comimission statistics from 1995 through 2006 and reveals that
since Enron, the government’s focus on financial crimes has actually decreased,
prison sentences for those convicted of fraud have remained stagnant, and the
percentage of federal cases resulting in plea agreements has remained above
94.5%. Finzlly, Part IV postulates that, after all the government did in response
to corperate accounting scandals, little has actually changed because
prosecutors are using post-Enron reforms to encourage defendants to enter into
plea agreements,

I A Quick Road to the Front

On July 9, 2002, President Bush created the Corporate Fraud Task Force, an
organization of government agencies formed to “investigate and prosecute
significant financial crimes, recover the proceeds of such crimes, and ensure
just and effective punishment of those who perpetrate financial crimes.” Tna
specch describing the new Task Force, the President summarized the war that
was taking place on Wall Street and in bosard rooms across the country,

Today, by executive order, I create a new Corporate Fraud Task
Force, headed by the Deputy Attorney General, which will target
major accounting fraud and other criminal activity in corporate
finance. The task force will function as a financial crimes SWAT

4. Bxec. OrderNo, 13,271,3 CF.R. 245 (2003), reprinted as amended in 28 U.5.C, § 509
{(Supp. IV 2004).
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team, overseeing the investigation of corporate abusers and bringing
them to account.’

This new financial SWAT team was only the beginning of a campaign of
reforms aimed at increased prosecutions and sentences, While particular
reforms, such as the creation of the Corporate Fraud Task Force itself, focused
exclusively on catastrophic corporate fraud, many of the changes impacted
financial crimes and fraud more generally, By implementing broad reforms
alongside more targeted initiatives, the government took aim at all manner of
economic wrongdoing in an effort to “win the war” on financial crimes.®

A. Congress

As one scholar aptly stated of Congress’s reaction to Enron and other

corporate scandals, “Congress got in a tizzy over the crime du jour.”’ The
result of this frantic effort was the Sarbanes-Oxley Act of 2002 (S0X).*

5. President George W. Bush, Remarks on Corporate Responsibility in New Yok City,
2 PUB, PAPERS 1194, 1196 (July 9, 2002), available at hitp://frwvebgate.access.gpo.gov/cgi-bin/
getpage.cgifposition=all&page=1196&dboname=2002_public_papers_vol2_misc.

6. See Letter from EBric H. Jaso, Counselor to the Assistant Att'y (Gen,, to Diana E.
Murphy, U.S. Sentencing Comm’n Chair {(Dec. 18, 2002), reprinfed in 13 FED, SENT'G REP,
278, 278 {2003) [hereinafter December Letter from Eric H. Jaso] (discussing proposed
amendments to the Sentencing Guidelines).

As we [the DOJ] have stated consistently, we believe that these penalty increases
should apply not only to the billion-doilar cases that have dominated the news
headlines in recent months, but also to the many so-called “lower-loss” criminal
fraud cases that make up the bulk of federal prosecutions across the country. In
addition to the WorldComs and Enrons, the Department prosecufes many smaller-
scale frauds around the country that, while evidently less newsworthy, nonetheless
constitute heart-rending calamities for their vietims. Congress did not intend to
ignore such cases and reserve severs punishment only for those whose illegal
deeds make the front page.
Id.

7. Frank O, Bowman, I, Pour Encourager Les Autres?: The Curious History and
Distressing Implications of the Criminal Provisions of the Sarbanes-Oxley Act and the
Sentencing Guidelines Amendmenis that Followed, 1 Ono St.J. Crim, L. 373, 435 (2004),

8. Sarbanes-Oxley Act 02002, Pub. L. Ne. 107-204, 116 Stat. 745 (codified as amended
in scattered sections of 15 & 18 U.S.C.); see also Perino, supra note 1, at 672 (“[SOX] moved
with [lightning] speed through the legislature and only ssemed to pick up momenturn with the
revelation of each new accounting restatement.”).

XXPresident Bush signed SOX into law on July 30, 2002, See President George W. Bush,
Rematks on Signing the Sarbanes-Oxley Act of 2002, 2 Pus. PapPERs 1319, 1319 (July 30,
2002), avatlable at hitp://frwebgate. access.gpo.gov/egi-bin/getpage, cgi?dbname=2002_public_
papers_vol2 misc&page=1319&position=all. The three titles mestrelevant to prosecution and
punishment of financial crimes are Titles VII, IX, and XTI of SOX. Title VII created new
obstruction of justice statutes, protected employees who reported criminal conduct up the
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Heralded by President Bush as one of “the most far-reaching reforms of
American business practices since the time of Franklin Delano Roosevelt,” the
faw sought to restore investor confidence through sweeping changes to
corporate structure and criminal statutes.’

Asdescribed by the DOJ, SOX contains provisions that reached white-cellar
crime on all levels, not just the small class of corporate malfeasance that ignited
the rush to reform.

Central to [SOX] were substantial increases in the statutory
penalties for the crimes most commonly charged by federal
prosecutors in corporate fraud and cbstruction-of-justice cases (so-
called “white collar” crimes); [SOX] included specific and general
directives to the United States Sentencing Commission to
implement amendments to the sentencing guidelines responsive to
these changes, and provided emergency amendment authority to
underscore the urgency of taking prompt and substantive action.'

By creating new laws and amending old fraud provisions, SOX took aim at all
financial crimes in an effort to increase prosecutions and prison sentences for
an enormous class of defendants, not just the limited number of officers and
directors involved in the major scandals of the day.

SOX’s first sweeping reform was to impose a fourfold increase in the
maximum punishments for mail and wire fraud.'" Prior to SOX, the maximum
penszlty for these commonly charged fraud statutes was five years. Under the
revised statute, the maximum penalty skyrocketed to twenty years,'* Similarly,
SOX also increased the maximum penalty for attempt and conspiracy to
defraud to twenty years.”” Finally, SOX created the first criminal code

ladder, and created a Title 18 Sccurities and Exchange commission offense. Title IX enhanced
punishments for already existing crimes, created new criminal statutes, and directed the
Sentencing Commission to amend the Sentencing Guidelines to reflect the seriousness of the
erimes addressed in the legislation. Title XTI alse addressed obstruction of justice and retaliation
by employers. See generally Sarbanes-Oxley Act of 2002.

9. Bush, supra note 8, at 1319,

10. December Letter from Eric I, Jaso, supra note 6, at 278,

11. See 18 U.5.C. §§ 1341, 1343 (2006) (imposing criminal penalties for mail and wire
fraud); see also Kathleen F, Brickey, From Enron to WoridCom and Beyond: Life and Crime
After Sarbanes-Oxley, 81 Wasn. U. L.Q. 357, 378-79 (2003} (comparing pre-80X and post-
SOX penalties for fraud).

12. See 18 U.S.C. §§ 1341, 1343; see also Petine, supra note 1, at 672 (“In addition to
creating new crimes, [SOX] beefs up the penalties for certain existing crimes. Maximum
penalties for mail and wire fraud are increased from five to twenty years,”),

13. See 18 U.S.C. § 1349 (defining punishment for attempts and conspiracies to commit
criminal fraud offenses). SOX mandates:

Any person who attempts or conspires to commit any offense under this chapter
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provision for securities fraud.'* Mimicking the language used in the wire and
mail fraud statutes, the securities provision created an offense for knowingly
executing a scheme or artifice to defraud any persen in connection with any
security or in the purchase or sale of any security.’”” Perhaps believing a twenty
year sentence for an offense so closely linked with the ongoing scandals
unsuitable, SOX prescribed a maximum sentence of twenty-five years for this
crime.'® For prosecutors, SOX offered new tools to fight fraud inside and
outside of corporate America and signaled that so-called white-collar criminals
would no longer enjoy preferential treatment in a criminal justice system that
had been wildly increasing sentences for varying types of offenses for over a
decade.

B. Department of Justice

Similar to Congress, the DOJ did not limit its reforms after Enron to
catastrophic corporate fraud, though reforms such as the creation of the
Corporate Fraud Task Force were certainly specifically directed at this area.
Rather, many of the DOJ’s most important new policies affected defendants
throughout the federal system.

The first significant reform came in response to the PROTECT Act and the
Feeney Amendment in 2003." The Feeney Amendment prohibited federal
judges from making downward departures during sentencing for any reasen
other than those spccifically enumerated in the Sentencing Guidelines.'

shall be subject to the same penalties as those prescribed for the offense, the
commission of which was the object of the attempt of conspiracy.

Id.

14, See 18 U.S.C. § 1348; see also Brickey, supra note 1, at 231 (*[SOX] adds the first
securities fraud crime to be codified in the federal criminal code . .. ).

15. See 18 U.B.C. § 1348,

16. Seeid.

17. See Prosecution Remedies and Other Tools to End the Exploitation of Children Today
(PROTECT) Act, Pub. L. No. 108-21, 117 Stat. 650 (codified as amended in scattered sections
of 18, 21,28 & 42 U.5.C.).

18. PROTECT Act § 401(b}(1). The Department of Justice reiferated this policy in its
September 22, 2003, memorandum regarding plea bargaining and charging decisions, See
Memorandum from Altorney General John Asheroft to All Federal Prosecutors (Sept, 22, 2003),
reprinted in 10 FED, SENT'G REP. 129, 132 (2003) [hereinafter September Memorandum]
(regarding the Department of Justice policy concerning charging criminal offenses, disposition
of charges and sentencing) (“Accordingly, federal prosecutors must not request or accede to a
dewnward departure except in the limited circumstances specified in this memorandum and
with authorization from an Assistant Attorney Genetal, United States Attorney, or designated
supetvisory attorney.™; see also Mare L. Miller, Domination & Dissatisfaction: Prosecutors
as Sentencers, 56 STAN, L. Rrv, 1211, 1248 (2004) (“The Feeney Amendment, as enacted in
the PROTECT Act, revealed deep Congressional dissatisfaction with the operation of the
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Furthermore, the amendment required that when such departures were made,
the departing judge had to place the reasons for the decision in writing." On
July 28, 2003, the DOJ clarified its suppert for the Feeney Amendment’s
restrictions on judicial discretion and instructed federal prosecutors regarding
new procedures which would be implemented to ensure compliance.”® The
memorandum required prosecutors to vigerously oppose court actions that were
inconsistent with the goals of the Feeney Amendment and to report federal
judges who violated the Amendment’s prohibitions.* The goal of the
Department’s memorandum was, in essence, to further restrict a defendant’s
ability to receive departures and, thus, increase prison sentences.”

The second major reform came on September 22, 2003, when Atforney
General John Ashcroft issued a memorandum to all United States Attorneys
clarifying the government’s position on plea bargaining and the charging of
criminal offenses.

It is the policy of the Department of Justice that, in all federal
criminal cases, federal prosecutors must charge and pursue the most
serious, readily provable offense or offenses that are supported by
the facts of the case . ... The most serious offense or offenses are
those that generate the most substantial sentence under the
Sentencing Guidelines, unless a mandatory minimum sentence or
count requiring a consecutive sentence would generate a longer
sentence,”’

federal guidelines system it had created.”).

19. PROTECT Act § 401(c)(1); see also JToy Anne Boyd, Commentary, Power, Policy, and
Practice: The Deparimeni of Justice’s Plea Bargain Policy as Applied to the Federal
Prosecutor's Power Under the United States Sentencing Guidelines, 56 ALA. L. REv. 591,602
(2004) (“The practical effect of this portion of the Feeney Amendment is to drastically reduce
the opportunity for federal defendants to obtain more lenient sentences.”).

20, See Memorandum from Attorney General John Ashereft to All Federal Prosecutors
(Tuly 28, 2003), reprinted in 15 FED. SENT’c REP. 375 (2002) [hereinafier July Memorandum]
(regarding the Feeney Amendment to the PROTECT Act); see also Miller, supra note 18, at
1246 (“The Act directed the Department to adopt policies that discourage downward departures
and encourage appeals of downward departures.”).

21. See Miller, supra note 18, at 1255,

22. SeeStephanos Bibas, The Feeney Amendment and the Continutng Rise of Prosecutorial
Power to Pleaq Bargain, 94 J. CRIM. L, & CRIMINOLGGY 295, 308 (2004) (“The politics of being
tough on crime trumps the [Sentencing] Commission’s technocratic expertise. The obvious
result is mere rules and fewer unilateral judicial departures. The less obvious result is a transfer
of even more plea-bargaining power from judges to prosecutors, resulting in higher sentences
on prosecutors’ terms.”).

23. September Memcrandum, supra note 18, at 130 {regarding the Department of Justice
policy concering charging criminal offenses, dispesition of charges, and senfencing),
XXThe government’s aversion to charge bargaining and fact bargaining was revealed in the
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The memorandum dictated that prosecutors stop offering reduced sentences in
return for plea agreements if such deals excluded a readily provable offense for
which the sentence was greater,.” While many United States Attorney’s Offices
disputed the claim that this policy was nct already in place, the reality of the
plea bargaining machine before this memorandum was issued necessitated
charge bargaining that led to a reduction in sentence.” Ifthis were not the case,
little incentive would have existed to encourage defendants to accept the
government’s offer.?® Once again, through DOJ policy memoranda, the
government implemented reforms aimed at increasing the average sentence of
everyone in the criminal system, including financial criminals.

July Memorandum from Attorney General Asheroft regarding the Feeney Amendment, though
this aversion was not discussed in as extensive detail as it was in the subsequent September
Memorandum.
Similarly, in negotiating plez agreements that address sentencing issugs, federal
prosecutors may not “fact bargain,” or be party to any plea agreement that results
in the sentencing court having less than a full understanding ofall readily provable
facts rclevant to sentencing, Nor may prosecutors reach agresments about
Sentencing Guidelines factors that are not fully consistent with the readily
provable facts.
Tuly Memorandum, supra note 20, at 376 (regarding the Feeney Amendment to the PROTECT
Act).
24, See Miller, supra note 18, at 1254 (*The memorandum includes fierce language
mandating charges and limiting various kinds of plea bargains, subject only to ‘certain limited
exceptions.”™); see also Boyd, supra note 19 (discussing the September Memorandumy,
25. Mary Patrice Brown & Stevan B. Bunnell, Negotiating Justice: Prosecutorial
Perspectives on Federal Plea Bargaining in the Disirict of Columbia, 43 AM. CRIM. L. REV,
1063, 1077 (2006) (“Although there are some limited exceptions to this ‘no charge bargaining’
policy, the duty to charge ‘the most serious, readily provable offense(s)” impacts the kind of
plea offers an [Assistant United States Attorney] may make or what counter-offers an [Assistant
United States Attorney] may accept.” (footnotes omitted}); Miller, supra note 18, at 1256 ("It
is striking that in 2003, after fifteen yecars of directing line prosecutors to make consistent, fully
revealed and tough judgments, the Attorney General would think it necessary to again forbid
concealment of facts, fact bargaing, and agreements ‘not fully consistent with the readily
provable facts.””).
26. Albert W, Alschuler, The Changing Plea Bargaining Debate, 69 CAL. L.Rgv. 052,657
(19813,
Plea negotiation works . . . only because defendants have been Jed to believe that
their bargains are in fact bargains. If this belief'is erroneous, it seems likely that
the defendants have been deluded into sacrificing their constitutional rights for
nothing, Unless the advocates of plea bargaining contend that defendants should
be misled, they apparently must defend the proposition that these defendants’
pleas should make some difference in their sentences.

Id, (footnotes omitted).
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C. Unirted States Sentencing Commission

The final piece of the revolution regarding financial crimes came from the
Sentencing Comimission, Demands to increase sentences for financial crimes,
however, predated the calamities of 2001. Responding to pressures that had
begun in the mid-1990s—and shortly before Enron’s collapse—the Sentencing
Commission adopted significant changes to the Sentencing Guidelines with the
implementation of the 2001 Economic Crime Package,”” The reform package,
which included consolidating fraud guidelines, amending loss tables, and
modifying various other provisions, focused on significantly raising the
sentencing ranges for mid-level and high-level fraud.”® While the government
seemed satisfied with these amendments at the time of their passage, the DOJ
expressed concern that defendants charged with low-level fraud would not also
face steeper sentences.” The government did not have to wait long to correct
this perceived oversight.

The ink had barely dried on the 2001 Economic Crime Package when the
Enron scandal revealed itself.”® In an approach quite opposite to the six years

27. For a thorough examination of the 2001 Economic Crime Package, see Frank O.
Bowman, III, The 2001 Federal Economic Crime Sentencing Reforms: An Analysis and
Legislative History, 35 IND. L. REV. 5, 7 (2001} [hereinafter Bowman, Sentencing Reforms]
(*These measures, known collectively as the ‘economic crime package,” were the culmination
of some six years of consulfation and debate by the Sentencing Commission, the defense bar,
the Justice Department, probation officers, the Criminal Law Committee of the U.S, Judicial
Conference (CLC), and the occasional academic commentator.”); Frank O. Bowman, III, The
Sarbanes-Oxiey Act and What Came After, 15 FED. SENT'GREP.231,231-32 (2003) [hereinafter
Bowman, Sarbanes-Oxley Act] (A year before the corporate scandals of 2002, the Sentencing
Commission passcd the so-called Economic Crime Package, a set of guidelines amendments
effective in November 2001 that completely overhauled the sentencing of cconomic crime
offenses. This package was the product of more than five years of careful study, consultation,
and negotiation among the Commission, judges, probation officers, defense counsel, and the
Department of Justice.”).

28, Bowman, supra note 7, at 389 (“The practical result was to slightly lower the sentences
of some classes of low-loss offenders, while raising significantly the sentences of most mid- to
high-loss offenders.”}.

29. See Letter from Eric H. Jaso, Counselor to the Asgistant Att’y Gen,, to Diana E,
Murphy, U.S. Sentencing Comm’n Chair (Oct. 1, 2002), reprinted in 15 FED. SENT'GREP. 270,
271 (2003) [hereinafter October Letter from Eric H. Jaso] (“[W]e remain concerned that the
November 2001 amendments, which decreased sentences for lower-loss offenses, in particular
for those offenders responsible for losses under $70,000, will have a widespread detrimental
affect [on] our ability to punish, and, as a result, to deter, such crimes.”); see also Bowman,
supranote 7, at 412 (“In June 2002, the Department had pronounced itself happy with the 2001
Economic Crime Package, saving only its sentences for low-loss offenders.™).

30. See Bowman, supra aote 7, at 392 (“On December 2, 2001, barely a month after the
new economic crime guideline amendments became effective, the Enron Corporation filed the
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of painstaking work that had gone into crafting measured and calculated
reforms for the 2001 Economic Crime Package, the government’s reaction to
the new barrage of corporate scandals came in a blurred rush as Washington
institutions fought for center stage.”’ As the dust settled, Sarbanes-Oxley
emerged. While SOX is perhaps best known for the creation of new statutes
and the amendment of statutory sentencing maximums, the law’s more
impozrtant legacy is its direction to the Sentencing Commission to review and
amend the Guidelines within 180 days to “reflect the serious nature of the
offenses and penalties set forth in [the] Act”® The message was clear,
Congress had increased sentences for fraud by four times and expected the
Sentencing Commission to make a similar demonstration of its commitment tc
increasing punishments for financial criminals.

By October 2002, the DOJ was calling on the Sentencing Commission to
respond to the directions of SOX by increasing the applicable base offense level
for all fraud defendants from six peints to seven points.”* The goal of the
proposal was to correct the 2001 Economic Crime Package’s lenient treatment
of low-loss fraud and to increase both the number of defendants serving prisen
time and the length of such sentences.™ This seems a strange focus for the DOJ
given that the country was reacting to ¢rimes involving hundreds of millions of
dollars. Tor the DOJ, however, Enron created an opportunity to group all
financial erimes together and force reforms that touched all levels of fraud, The
Sentencing Commission responded to the pressure and implemented the
requested change, though it limited the increase in base offense level to
defendants convicted of an offense carrying a maximum sentence of twenty

largest bankruptey petition in U.S, histery.”); Bowman, Sarbanes-Oxley Act, supra note 27, at
232 (“[W]hen corporate scandal began dominating the news in early 2002, the Sentencing
Commission was ahead of the curve.”).

31, See Bowman, supra note 7, at 404 (*[IJn the weeks prior to Sarbanes-Oxley’s
enactment, a bidding war broke out belween the Fouse and Senate in which each chamber vied
for the honor of raising statutory maximum sentences for fraud-related crimes the farthest.
During the reconciliation process, the conferees simply accepted whichever figute was
highest.™).

32, See Mary Kreiner Ramirez, Jusi in Crime: Gulding Economic Crime Reform Afler the
Sarbanes-Oxley Act of 2002, 34 Loy, U, Cr1. L.J, 359, 386 (2003); see also Sarbanes-Oxley Act
of 2002 § 905, 28 U.S8.C. § 994 (Supp. IV 2004).

33. See October Letter from Eric H. Jaso, supra note 29, at 270 (discussing proposed
amendments).

34, Seeid. at 271 (“We suggest . . . that the Commission modify the fraud loss table . . . in
a manner that will ensure that incarceration is the rule, rather than the exception, in cases
involving Josses up to $120,000. Our proposal is that the table be revised such that probationary
sehtences are reserved for truly minor offenders.”); see also Bowman, supra note 7, at 416
(“[B1y raising the base offense level and changing the low end of the loss table, the Department
sought to increase the number of defendants reguired to serve prison time,”),
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years or more.” Since SOX had increased the maximum sentence for the most
commonly charged fraud provisions to twenty years, the Guideline’s reform
impacted almost every financial crimes case.”® Commenting on the increase,
Frank Bowman, a noted academic who has published voluminously on the
subject of the Guidelines and who has previously served as Special Counsel to
the Sentencing Commission, described the significance of the one pointchange
in the loss table.

[TThough a one-base-offense-level increase may seemn insignificant,
it actually has profound effects on thousands of individual
defendants. Itbumps up the sentencing range of every federal fraud
defendant by one level, thus increasing the minimum guideline
sentence of defendants subject to imprisonment by roughly ten
percent. Even more importantly, it limits judicial choice of sentence
type in four out of ten fraud cases prosecuted in federal court,”’

Thus, while SOX led to numerous changes in the Sentencing Guidelines for
catastrophic financial crimes, its more resounding impact was to create an
atmosphere in which the DOJ could compel the Sentencing Commission to
increase sentences for fraud generally,”

The reform of financial crimes enforcement had come to fruition and the
tools to fight this war had been made available by the President, Congress, the

35, See Bowman, supra note 7, at 432 (“Faced with the prospect that a Justice Department
appeal to Congress would receive support not only from Republicans but also from a prominent
Judiciary Committee Democrat [Senator Biden], the Commission voted for abroad-based, albeit
small and curiously structured, sentence inerease.”).

360, Seel).S.SENTENCING COMM'N, FINALPOST-SARBANES-OXLEY AMENDMENTS (2003},
reprinted in 15 Fep. SENT’G REp. 301 (2003) [hereinafter FINAL SOX AMENDMENTS].

37. Bowman, supra note 7, at 433 (footnote omitted); see alse Bowman, Sarbanes-Oxley
Act, supra note 27, at 231 (“And the apparently insignificant cne-base-offense-level increase
for fraud offenders will preclude probationary, home or comunity confinement, or split
sentences for thousands of low-loss defendants.”).

38. See Bowman, Sarbanes-Oxley Act, supra note 27, at 231 (2003).

The Justice Department, which in June 2002 had pronounced itself happy with the
Economic Crime Package, in October 2002 discovered in Sarbanes-Oxley a
mandate from Congress to the Commission to increase economic crimme sentences
on both corporate bigwigs and ordinary middle and low level fraud and theft
defendants. DOJ proposed both specific enhancements for characteristically
corporate crime, and a loss table amendment significantly increasing sentences for
every defendant sentenced under Section 2B1.1 who caused a loss greater than
$10,000.
Id. at 232-33; see also John R. Steer, The Sentencing Commission’s Implementation of
Sarbanes-Oxley, 15 FED. SENT'GREP. 263 (2003) (discussing the numerous amendments to the
Sentencing Guidelines resulting from the passage of SOX, including more general across the
board enhancements for fraud).
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DOJ, and the Sentencing Commission, As prosecutors reviewed all they had
been given, the highest levels of government and the public itself waited
anxiously for news of the results. The expectations were clear: America wanted
news of increased prosecutions and staggering sentences.

I From Those to Whom Much Is Given . . .

During the post-Enron reform period, few days passed without a
pronouncement from the government regarding a new corporate investigation,
a victorious financial crimes trial, or a significant fraud sentence being handed
down. From the beginning of the movement, Attorney General John Asheroft
set the tone by prociaiming that the future would include increased focus on
financial crimes and increasingly harsh punishments for those convicted.
Shortly before SOX became final, he stated that the proposed reforms would
“make[] it clear that executives and companies will face tough penalties
inciuding longer jail sentences for individuals.”” Deputy Attorney General
Larry Thompson, head of the Corporate Fraud Task Force, also reinforced the
government’s message.

[Tlhese [financial] crimes arc particuiarly pernicious and
appropriately the subject of intense—and that is what they are
getting—law enforcement focus and action. . . .

.. Qur goal ig to separate the offenders from law-abiding
companies. In many cases, that separation will be physical and for
an extended term of years. My hope is that comprehensive
enforcement efforts will restore investor confidence in the integrity
of the market by demeonstrating that financial criminals will
pay—and they will pay with more than financial penalties.*

39, Press Release, Dep’t of Justice, Attorney General Statement on Corporate
Responsibility and the Creation of the Corporate Fraud Task Farce (July 9, 2002), available at
http:/fwww.usdoj.gov/opa/pr/2002/Jul/02 _ag-388.htm,

40. Larry D. Thompson, Deputy Att'y Gen., A Day with Justice (Oct. 28, 2002) (transeript
available at hitp://www.usdoj.gov/archive/dag/speech/2002/102802daywithjustice htm); see
also Christopher Wray, Prosecuting Corporaie Crime, ECON, PERSPECTIVES, Feb, 2005, a1 12,
15, available at http:/fusinfo.state. gov/journals/ites/0205/ijee/ijee0205.pdf (“Much has been
accomplished in the Department of Justice’s ongoing campaign against corporate fraud;
however, much remains to be done, In order to restore full public confidence in the financial
markets, continued strong enforcement will be necessary to increase the level of transparency
of corporate conduct and of financial reporting and to strengthen the accountability of corporate
officials,”}.
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Change was coming swiftly, argued the government, because the public’s calls
for change had been answered through legislation and policy initiatives.

It did not take long for the government to move beyond predicting success
as a result of the government’s new war on financial crimes and to begin
proclaiming victory. Only a year after the formation of the Corporate Fraud
Task Force, the financial SWAT team’s first-year report to the President read
like a recruiting poster.

Although our task was daunting, it was not impossible, On this

one-year anniversary of the Corporate Fraud Task Force, I am
pleased to report that the Task Force has responded to the
President’s call for action with impressive results. . . .

... Since its creation, the Task Force has been involved in well
over 320 criminal investigations invelving more than 500 individual
subjects, As of May 31, 2003, criminal charges were pending
against 354 defendants. And 250 individuals have been convicted
or pled guilty to corporate fraud charges.*'

As the number of prosecutions being touted by the government swelled, public
confidence in the markets grew and the public began to cheer the government’s
harsh response to the corporate improprieties that had permeated the country.™
The government was not resigned, however, to simply discussing the
growing number of financial crimes cases being disposed of each year. Specific
examples also existed to demonstrate the success of SOX and the Sentencing
Guidelines amendments in increasing prison time. One of the most well-
publicized cases was that of Dynegy’s mid-level executive, Jamie Olis. Olis
refused to enter into a plea agreement and was convicted in a $105 millien
stock fraud scheme, Though his sentence was later reversed, the district court
initially sentenced Olis to twenty-four years and four months in prison.

Only days and weeks before in the same district, drug dealers, a
corrupt public official, a kiddie-porn cellector and a six-time felon

41, CorrORATEFRAUD TASKFORCE, FIRST YEAR REPORTTO THR PRESIDENT, at iii (2003},
available at hitp:/fwww.usdoj. gov/dag/efttfiirst_vear_report.pdf. The second such report read
much the same, proclaiming over 900 defendants had been charged within the Task Foree's [rst
two years. See CORPORATE FRAUD TASK FORCE, SECOND YEAR REPORT TO THE PRESIDENT,
at iii {2004) [hereinafter SECOND YEAR REPORT], availabile at http:/farww . usdoj. gov/dag/ciiff
2nd yr fraud report.pdf.

42, See'TracyL. Coenen, Exnron: The Good, the Bad, and the Ugly, W1s.L.1., June 7, 2006,
available athttp:/fwww wislawjournal. com/archive/2006/0607/coenen-050706.himl {(discussing
public confidence in the markets as a result of the government’s prosecutions).
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caught possessing a gun zll received less time behind bars. After
Olis was sentenced, prosecutors were quick to mount soapboxes and
proclaim that the days had ended when button-down crooks ceuld
expecs little more than a sharp rap on the knuckles.*

The government praised the case as an example of the tough new punishments
criminals faced, while the public watched with vindictive glee with memories
still fresh of all that had been lost to such villains.*

The public was not the only group soaking up the government’s claims that
the new tools granted by Congress, the DOJ, and the Sentencing Commission
were changing the face of financial crimes enforcement. Scholars also began
writing about the reforms and the government’'s claims of increasing
prosecutions. In a 2004 article regarding Enron’s legacy, cne scholar wrote,
“Unprecedented marshaling of federal regulatory and law enforcement
resources has contributed to significant criminal enforcement levels in the post-
Enron era,”® Whether in response to specific reforms enacted after Enron or
as a result of the compilation of changes from various government institutions,

43, John Gibeaut, Do the Crime, Serve More Time, ABA J. E-ReporT, Apr. 2, 2004,
available at Westlaw, 3 No. 13 ABAJEREP 1, see also Carrie Johnson & Brooke A, Masters,
Cook the Books, Get Life in Prison: Is Justice Served?, WASH. POST, Sept. 25, 2006, at Al
{describing the staggering sentences received by Bernard Ebbers and Jamie Olis). It should be
noted, though it will be discussed in greater detail during this article’s examination of
differentials in sentencing after plea agreements as oppesed to trials, that Olis’s boss was
sentenced to fifteen months after pleading guilty and agreeing fo testify against his suberdinate,
See id.

XXThe same type of comparison was made when Bernard Ebbers, former head of WorldCom,
reported (o prison to serve a twenty-five-year sentence that was akin to a life sentence for the
sixty-five-year-old with heart ailments.
In the category of longest prison sentence, WorldCom Inc. founder Bernard J.
Ebbers recently bested the organizer of an armed robbery, the leaders of a Bronx
drug gang and the acting boss of the Gambino crime family.
Carrie Johnson & Brooke A. Masters, Paying the Price for Cooking the Books, WASH. POST
WKLY,, Cct. 2-8, 2006, at 20,

44, SeeSpBCOND YEARREPORT,supranotedl,at3, 14 (“Followinga trial and guilty verdiet,
on March 25, 2004, Dynegy’s former Senior Director of Tax Planning/International Tax and
Vice President of Finance was sentenced to more than 24 vears for his role in a corporate fraud
scheme.”); see also Geraldine Szott Moohr, Prosecutorial Power in an Adversarial System:
Lessons from Current White Collar Cases and the Inquisiterial Model, 8 BUFF. CriM. L, REv.
165, 188 (2004) {*The effect of the increased penalties following the 2001 reform is reflected
in the sentence received by Jamie Olis, a mid-leve! executive at Dynegy, an energy trading
firm.”).

45, Brickey, supra note 1, at 246; see also Bowman, supra note 7, at 398-99 (“[1n keeping
with the emphasis on moral failure, the list of governmental actions proposed by the President
was headed by a call for increased enforcement of criminal laws and for ‘teugh new criminal
penalties for corperate fraud.”™).
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many scholars also predicted that sentences for financial criminals would
increzse, Stephanos Bibas, who hag written extensively about the post-Enron
period, concluded one article by stating that the Feeney Amendment would
result in fewer departures and “a transfer of even more plea-bargaining power
from judges to prosecutors, resulting in higher sentences on prosecutors’
terms,”® In an article discussing his experiences as a member of the DOJ
Enron Task Force, John Kroger also estimated that higher sentences for a wide
range of defendants would result from post-Enron reforms.

The most important development has been in the area of criminal
punishment. As noted above, white collar ¢crimes have historically
been punished very lightly in the United States. This scandalous
practice has come to an end. Since late 2001, Congress and the
United States Sentencing Commission have radically increased
criminal penalties for persons convicted of white cellar fraud. . . .
The United States Sentencing Commission has completely rewritten
the sentencing guidelines applicable to fraud cases in the last several
years.

Such views appear to have been widely embraced and well received. Given the
statements emanating from the DQOJ and the plethora of new statutes and
Sentencing Guideline provisions available for use, however, it would have
appeared counterintuitive to argue otherwise,

While the public cheered and scholars discussed the government’s claims,
gsome involved in the criminal system perceived ancther potential impact
resulting from the government’s alleged success. People began to question
whether the new enforcementregime and sentencing structure would affect plea
bargaining. One defense attorney summarized the undercurrent of concern
when responding to the DOJ’s policy regarding charging the most readily
provable offense:

46, Bibas, supra note 22, at 308, In discussing the 2001 Economic Crime Package
amendments to the Sentencing Guidelines and the concurrent amendments to the Sentencing
Guidelines for money laundering, another scholar stated, “Taken together, the amendments
should provide greater clarity to sentencing courts, uniformity in longer terms of imprisonment
for moderate and high levels of pecuniary harm, and specific deterrence to economic crime
offenders.” Ramirez, supra note 32, at 361.

47. John R. Kroger, Earon, Fraud, and Securities Reform: An Enron Prosecutor's
Perspective, 76 U. CoLo. L. Rev. 57, 114-15 (2005); see also Bowman, Sarbanes-Oxley Act,
supra note 27, at 232 {explaining that while increases in statutory maximums have little impact
alone, these reforms coupled with amendmenis to the Sentencing Guidelines “add real years for
real defendants™).
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“Defense attorneys will recognize that the worst possible outcome
at trial is the same as any settlement offer they get from
prosecutors.” As aresult, he said, “they will be ethically mandated
to take every case to irial.” Federal courts could be overwhelmed
with cases going to trial, Wallace said, pointing to a report by the
U.8. Judicial Conference estimating that a five percent reduction in
guilty pleas would result in a 33 percent increase in trials.*

This concern was also raised in another article regarding post-Enron sentencing
reforms in which a partner at Steptoe & Johnson LLP ebserved, “[i]n terms of
causing people to plead, you could make the argument that there are
disincentives to plead because the guidelines cause sentences to be so onerous
now] that nobody can get around them, so you have to go try the case.””
Finally, in an article dedicated to Sarbanes-Oxley, the former Principal
Associate Deputy Attorney General in the Clinton administration commented
that some belisved the DOJ s policiés after Enron would simply stifle plea
bargaining in the federal system.”

Noteveryone was convinced, however, that the flurry of activity after Enron
would lead te lower rates of plea bargaining, Marc Miller, in an article
discussing prosecutorial power in sentencing, questioned the legitimacy of these
concerns and predicted a wildly different result,

If many commentators who have praised the Department policies for
restricting plea bargains are correct, then they should expect a
reversal of the longstanding increase in guilty plea rates in the
federal system. The availability of open pleas (pleas that are not the
product of bargains) means that the guilty plea rate may remain
high, but if the Attorney General has put s functioning brake on the
habit of making deals defendants cannot refuse, then, other things
being equal, some decrease in the guilty plea rate should result, If
I am correct that the PROTECT Act simply increases prosecutorial
power compared to all other actors and therefore the ability to

A8, Attorney General Asheroft Announces New Hardball Policy on Charging, Pleu
Bargaining, 73 Crim. L. Rep. {BNA) 24 (2003) [hereinafter Ashcroft Charging Policy],
available at hitp://litigationcenter. bna.com/picZ/lit.nst/id/BNAP-SRPIK S?Opendocument,

49. RobertPack, Defense Lawyers and Federal Sentencing Guidelines, WasH. Law., Oct.
2003, at 26.

50, Gary G. Grindler & Jason A. Joues, Please Siep Away from the Shredder and the
“Delete” Key: §§ 802 and 1102 of the Sarbanes-Oxley Act, 41 An. CriM. L. Rav. 67, 89
(2004) (“Skeptics, both within and outside of the DOJ, will no doubt argue that the policy will
have the opposite result, effectively stifling plea bargains that are often pivotal in securing the
information necessary to prosecute “up the chain.” Tt is too early to tell.™).
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control plea/trial differentials, the guilty plea rate will hold steady
or continue to rise,”’

Miller net only challenged the concerns of many in the defense bar regarding
the impact of post-Enron reforms, he also raised an issue at the heart of this
analysis: What has actually changed with regard to the focus on and sentencing
of financial criminals since 20017

If one takes Miller’s statement one step further and argues that post-Enron
reforms did little more than increase prosecuterial power, are any of the
assumptions that have been made about the impact of SOX, the DOJ policies,
or the Sentencing Guidelines amendments correct? Scholars, attorneys, and
laypersons alike appear to have embraced the position that the government’s
war on financial crimes would resultand, in fact, has resulted in increased focus
on economic crimes and increasingly harsh sentences for all defendants caught
under the purview of the Sentencing Guidelines applicable to fraud. Now that
seven years have passed, the need for speculation is over and one can examine
whether the Jamie Olis’s of the world were merely a blip on the screen of
federal enforcement or whether fundamental, broad-sweeping changes have
actually occurred.

1 While Wars Wage Above, The Trenches Lay Silent

The Sentencing Commission makes available statistical data daling from
1995 through 20006 regarding an array of matters fraceable under the Sentencing
Guidelines.”* If, as has been argued, fundamental shifts have occurred in
financial erimes enforcement, such changes should be evident in the array of
data collected in thesge studies. Furthermore, because these statistics pre-date
the corporate scandals by several years, even a gradual shift in focus should
become evident over time.

51, Miller, supra note 18, at 1238,

52, The data are presented in annual reports that cover the federal fiscal year, Thus, the

2006 report includes data from October 1, 2003 through September 30, 2006. For purposes of
this article, the year of the report will be used for both descriptive discussion and for graphing
the data.
XXt should also be noted that in the 2004 and 20035 reports, data were divided between pre-
and post-Blakely and pre- and post-Booker time periods, respectively. See United States v.
Booker, 543 U,8. 220 (2003); Blakely v. Washingten, 542 1.8, 296 (2004). Where appropriate,
this article will combine these statistics to create one data point for 2004 and one data point for
2005. Where this is not appropriate becausc of the nature of the data being examined, the
discussion or graph will indicate such.
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A, Has the Government's Focus on Financial Crimes Prosecutions
Incregsed?

The first proposition advanced by the government following the collapse of
Enron and the ensuing rush for reform was that the government’s focus on
financial crimes has dramatically increased, The Sentencing Commission
tracks the number of prosecutions each year in two categories related to the
government's claim, First, statistics are available for “Fraud” cases, which
include fraud and deceit and insider trading. Second, statistics are available for
“Non-Fraud White Collar Cases” cases, which include embezzlement, forgery,
bribery, money laundering, and tax evasion. Below are the numbers of
prosecutions for such offenses from 1995 through 2006,

FIGURE 1
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What is evident from these statistics is that a major shift in the number of
fraud cases has not occurred, and a reduction has actually resulted in the
number of non-fraud white collar crime prosecutions since 2001, It is certainly
worthy of mention that by 2003 the government did increase fraud prosecutions

53. The Sentencing Commission offers their federal sentencing statistics for the years 1995-
2006 online. See U.S. Sentencing Comm’n, Annual Reports and Statistical Sourccbooks,
http://warw.usse.gov/annrpts.htm (last visited Nov, 16, 2007) [hereinafter U8, Sentencing
Comm’n Reports]. 1t should be noted that no data were available in 1995 for *non-fraud white
collar ctime,” Furthermore, the Sentencing Commission caleulated these percentages using the
total number of guideline cases per year. In certain circumstances, an insignificant number of
cases were removed from the data set because of missing primary offense categories. For
purposes of caleulating the total number of cases per year, however, this study utilizes the total
number of guideline cases for consistency,
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by 760 cases from the number of cases in 2001, This, coupled with the
subsequent decline in fraud prosecutions to 2 low of 6956 in 20035, only 128
more than in 2001, does little to bolster the government’s position that financial
crimes prosecutions have become a high priority for the DQJ.

While the specific number of financial crimes prosecutions per year reveals
a significant gap between the government’s assertions and reality, even more
telling is an analysis of the percentage of offenders in the federal system for
whom fraud or non-fraud white collar crime was the primary offense category.™
Through an examination of these data, one can trace the DOI’s commitment to
a particular subset of criminal activity relative to other crimes in a particular
year. While there are limitations to the strength of such an analysis, it does
offer a glimpse at both the resources and the commitment of the government
over time, whether by choice or by circumstance.

FIGURE 2

Percentage of Offenders in the Federal System for Whom Fraud/White Collar
Crime was the Primary Offense Caiegory
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Between 2001 and 2006, the percentage of offenders in the federal system
for whom fraud was the primary offense category declined from 11.4% to
9.7%. Similarly, the percentage of offenders for whom non-fraud white collar
ctime was the primary offense level declined from 6.4% to 4.8%. These
declines continued a trend that had been present since 1995, While this appears
counterintuitive given the government’s statements regarding its renewed focus
on financial crimes following Enron and similar corporate scandals, it appears
that the bulk of federal enforcement resources have been placed elsewhere.

54. Id.
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While many might assume that an increased focus on terrorism or drug cases
may have resulted in this down-swing, the actual culprit is immigration cases,
The percentage of offenders for whom an immigration violation was the
primary offense category grew from 8.3% in 1995 to 24.5% in 2006,

It is difficult to know whether the increase in immigration cases represents
a true focus of the federal government to the detriment of the war on financial
crimes because immigration cases are often disposed of quickly through fast
track systems. Therefore, it is worth examining the percentage of federal
defendants for whom the primary offense category was fraud or non-fraud
white collar crime from 1995 through 2006 when immigration cases are
removed from the calculations.”

FIGURE 3

Perceatage of Offenders in the Federal System for Whom Fraud/White
Collar Crime was the Primary Offense Category
(Excluding Immigration Casos)
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These figures indicate that even when immigration cases are removed frem
the data sets, the government’s focus on federal proseccution of financial crimes
as compared with other offensc categories has diminished since 1995, with no
increase following Enron. When compared to the previcus graph, this figure
demonstrates a less abrupt decrease, But, it also lends further support for the
position that the DOJ has not, as it claimed, increased fraud prosecutions.
Based on these data, it appears that the government’s new era in financial
crimes enforcement has not materialized. Rather, perhaps it is more accurate

55. Id.
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to state that there is a perception that enforcement has increased because the
government has focused its efforts on a few high profile corporate scandals.

B. Have Sentences for Financial Crimes Increased?

With ever-increasing demands on the DOJ in various areas of tfederal
criminal law enforcement, it may seem irrelevant to some that the DOJ has not
increased the number of financial crimes cases since Enron, For those who
embrace such an argument, perhaps there is & belief that increasing sentences
resulting from the 2001 Economic Crime Package, SOX, DOJ policies, and
subsequent Sentencing Guidelines amendments for fraud are sufficient to reign
in those who perpetrate such offenses. As we have sesn, however, predictions
regarding the impact of post-Enron reforms and government claims of success
do not necessarily equate into true change. It is necessary, therefore, to
examine average and mean sentences of individuals convicted of fraud. Below
is a graph demonstrating the mean and medium length of sentences for
individuals with fraud as their primary offense category.’®

FIGURE 4

Mean and Median Length of Sentence for Individuals With Fraud
as the Primary Offenise Category
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36. Id Figure 4 includes specific information for pre- and post-Blakely 2004 and pre-
Booker 2005, Furthermore, data were only available from 1996 forward for average and mean
sentences,
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Again, the results are surprising. Where are the “radicalincreases” predicted
by some as a result of SOX and the amendments to the Sentencing
Guidelines?’” In 2001, the average sentence for fraud was fourteen months, a
0.8 month increase from the year befere, With the exception of one year, the
average sentence then climbed slightly towards, but never reached, fifteen
months until post-Booker 2005.** Remembering thatthe 2001 Economic Crime
Package did not go into effect until November 2001 and would not have had an
impact on sentencing until 2002, it appears that both the sweeping Sentencing
Guidelines amendments made shortly before Enron and all of the post-Enron
reforms from Congress, the DOJ, and the Sentencing Commission combined to
increage sentences for economic crimes by less than one month in the years
shortly after Enron,” When median sentences are examined, an even more
significant trend appears. In 2001, before the impact of the 2001 Economic
Crime Package or post-Enron reforms were realized, the median sentence for
fraud increased to fen moenths for the first time since the Sentencing
Commission began tracking this information. Foilowing this brief spike, the
median returned to eight months in 2002. Two years later, in the midst of the
government’s war on financial crimes, median sentences fell again to six
months. An average defendant convicted of fraud, therefore, actually fared
better following Enron and the subsequent reforms., Furthermore, that the
median sentence decreased after 2001 may indicate that any increase in mean
sentences resulted from only a select few staggering sentences in some of the
more publicized catastrophic fraud cases.

Itmust be noted that beginning with post-Baooker 2005, a clear upward trend
begins to appear in the data, indicating that sentences for fraud are on the way
up. To attribute this to reforms implemented years before and which wers
apparently ineffective for the first four years of the war on financial crimes,
however, secms to ignore the more likely cause of this recent increase in
sentence length, If one examines the data over time, it appears that the
Supreme Court’s decision in Booker had a much more significant and
immediate impact on sentences than all of the post-Enron reforms combined.
Apparently, Congress missed its mark by passing SOX and encouraging
amendmen(s to the sentencing guidelines, when all that was really necessary to
meet their goals was fo remove the mandatory nature of the sentencing

57. See Kroger, supra note 47, at 114-13,

58. The graphs in this drticle discussing the length of sentences and plea bargaining rates
inchude pre- and post-Blakely and pre- and post-Booker data peints.

59. See Bowman, Sarbanes-Oxley Aet, supra note 27, at 232 (stating that the Economic
Crime Package went into effect in November 2001). The mean sentence for fraud for 2002
through pre-Booker 2005 was 14.84 months, a 0.84 month increase over the average sentence
in 2001, See supra Figure 4,
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guidelines. While it is still too early to make definitive conclusions about the
impact of the Supreme Court’s decision in Booker, {t appears that making the
sentencing guidelines advisory may be resulting in increasingly severe
sentences. Regardless, and for purposes of this study, the increase in the length
of sentences following the Supreme Court’s acticns in 2005 does not seem to
cloud the more relevant determination that no “radical increases” in prison
sentences resulted from the reforms implemented in response to Enron and
other corporate scandals.

Looking more closely at what the DOJ itself described as the most
commonly charged offenses for financial crimes, wire and mail fraud, one sees
a slightly improved result.*

FIGURE 5

Mean Sentence for Offenders with Mail or Wire Fraud as the Primury Offense
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While data beyond 2003 are not available for these specific offenses, in the
two years after Enron, only the mean sentence for mail fraud increased. Mail
fraud sentences increased between 2001 and 2003 by more than ten percent.

60. See December Letter from Eric H. Jaso, supra note 6, at 278 (“Central to [SOX] were
substantial increases in the statutory penalties for the crimes most commeonly charged by federal
prosecutors in corporate fraud and obstruction-of-justice cases (so-called ‘white collar’
crimes).™); see also Perino, supra note 1, at 684 (“In addition te creating new crimes, [SOX]
beefs up the penalties for certain existing crimes. Maximum penalties for mail and wire fraud
are increased from five to twenty years.”).
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Though these data are sparse, it does allow for some initial observations. Recall
that Frank Bowen predicted that “though a one-base-offense-level increase [to
section 2B 1.1 of'the Sentencing Guidelines] may seem insignificant, it actually
has profound effects on thousands of individual defendants. Tt bumps up the
sentencing range of every federal defendant by one level, thus increasing the
minimum guideline sentence of defendants subject to imprisonment by roughly
ten percent.”® It is possible, therefore, that the ten percent increase in mail
fraud sentences is a direct result of the one point increase in defendants’ base
offense levels. Curiously, if the one point increase in base offense level
affected mail fraud, why did it not egually impact wire fraud and all other fraud
offenses sentenced under section 2B1.1 of the Sentencing Guidelines? That
there was no ten percent increase In fraud convictions generally indicates that
perhaps some as of yet unidentified influence was at work for mail fraud
between 2001 and 2003. Regardless, it must be noted that the base offense
level amendment to section 2B1.1 was but one small act in a sea of changes
follewing the corporate scandals beginning in 2001, If this Sentencing
Guidelines amendment is responsible for the increase in prison time for
defendants convicted of mail fraud, the looming question still remains: where
may the impact of all the other reforms be seen and why, even here, an impact
for financial crimes in general is absent,®

C. Have the Percentage of Cases Resulting in Plea Agreements Diminished?

Given that neither actual enforcement nor prigon sentences for financial
crimes appear to have increased dramatically since 2001, our final question
seems already answered. Have the number of cases resulting in plea
agreements decreased as many feared?® The answer is no,

61, Bowman, supra note 7, at 433,

62. Some might argue that post-HEaron reforms increased the number of defendants with
low-loss levels receiving prison time rather than probation. See supra note 34 and
accompanying text. As defendants who receive probation are not included in the Sentencing
Commission’s sentencing statistics, such a change might lower average sentences as more
defendants with minimal prison time enter the statistical data sets. Review of the statistics
tracking the number of fraud defendants receiving probation as opposed te prison sentences,
however, reveals that the number of financial crimes defendants receiving probation has
actually increased since 2000, See U.S. Sentencing Comm’n Reports, supra note 53. In 2000,
30.8% of fraud defendants received probation, as compared with 34.8% and 32.4% in 2004 and
nre-Booker 2005 respectively, See id.

63. U.S. Sentercing Corun’n Reports, supra note 53,
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FIGURE 6

Percentage of Cases Resulting in Guilty Pleas and in Trials in Fraud Cases

100% -
99%
98%
9%
96% -

% Trials

959 - M Pleas

949 -

Percentage of Cases

93%. 1
92%

1% 4

90% -

Year

In the federal system as a whole, plea bargaining appears, as might have been
expected, to be thriving at well over 94.5% since 1999. While minor
fluctuations are to be expected, it is curicus that, of the years in which the
Sentencing Commission has kept data, the highest rate of plea bargaining
occurred in 2002. After this spike, plea bargaining rates for each year for all
federal crimes rested comfortably between 94.5% and 96.6%. These figures are
for all federal crimes, and one might expect that the greater impact would be
seen with regard to fraud cases specificaily. In examining the percentage of
plea bargaining in fraud cases, however, one does not find a significant impact
from post-Enron reforms,*

64, Id.
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FIGURE 7

Percentage of Cases Resuiting in Guilty Pleas and in Trials
in. Al Cases in the Federal System
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Strikingly, the percentage of fraud cases resolved through guilty pleas
mimics the percentages for all federal criminal cases. These data tell us several
important things about the impact of post-Enron reforms on financial crimes
plea bargaining. First, any impact that may have occurred was minimal. As
with federal criminal prosecutions generally, the percentage of defendants
pleading guilty to fraud remained above 95% for every year since 1999, with
the exception of post-Booker 2005. Second, the percentage of cases resulting
in plea bargains is higher after 2001 than before, which is the opposite effect
predicted by some in the defense bar,*® Finally, as can be seen below, whatever
forces acted upon plea bargains in fraud cases during these years impacted the
entire institution of federal plea bargaining in the same manner.

65, See dshcraft Charging Policy, supra note 48, at 24; Grindler & Jones, supra note 50,
at 89 (“Skeptics, both within and outside of the DOJ, will ne doubt argue that the policy will
have the opposite result, effectively stifling plea bargains that are often pivotal in securing the
information necessary to prosecute “up the chain.” It is too early to tell.”); Pack, supra note 49,
at 26.
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FIGURE 8

Percentage of Cases Resulting in Guilty Pleuas Instead of Trials in All Cases and
TFraud Cases in the Iederal System
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This means that if any of the reforms are directly attributable to these
fluctuations, such as the spike in 2002, it would have to result from a reform
that impacted not just financial crimes but all federal crimes, Regardless, plea
bargaining remains alive and well, and the fears of those who believed the
federal criminal system was about to come crashing down have not
materialized,

Having examined the data, what must be asked is, after all that the
governmenf did in response to corporate scandals and ail that has been said
publicly about the war on financial crimes, why does it appear that little has
actually changed? Why have financial crimes prosecutions not increased
dramatically? Why are financial criminals receiving only marginally higher
sentences? The answer may be found in the institution some felt was in
jeopardy because of post-Enron reforms: plea bargaining. Prosecutors are not
using their weapons in the war on financial crimes to increase prosecutions or
prison sentences, but instead are using new statutes and the possibility of
monumental sentences as tools to encourage defendants to accept plea
agreements that include sentences similar to those offered before 2001, For
those who refuse the government’s advances, prosecutors are prepared to use
all of their new powers to secure significantly higher sentences as both a
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punishment for removing themselves from the plea bargaining machine and as
an example to others who might be considering the same foolish course.

IV, Plea Bargaining’s Continued Triumph
A. Plea Bargaining's Rise

The history of plea bargaining’s growth is the history of prosecutors gaining
increased leverage to bargain. George Fisher begins his seminal work on plea
bargaining in Americe, Plea Bargaining's Triumph, with a somber expression
of remorse over this machine’s rise to prominence and with a single statement
summarizing why this system in which rights are exchanged for concessions
triumphed.

There is no glory in plea bargaining. In place of a noble clash for

truth, plea bargaining gives us a skulking truce. ... But though its
victory merits no fanfare, plea bargaining has triumphed. . .,

The battle has been lost for some time. ., . [F]ictory goes io the
powerful

Although plea bargaining, of course, pre-dates the American criminal justice
system, its evolution into a force that consumes over 95% of defendants in
America is a phenomenon confined predominantly to the nineteenth and
twentieth centurics.”” This rise can be attributed to various forces, but, as Fisher
states above, the increasing power of prosecutors is the pinnacle reason for plea
bargaining’s success,

66. Ceotge Fisher, Plea Bargaining s Triumph, 109 YALEL.J, 857, 859 (2000) {emphasis
added); see also GERORGE FISHER, PLEA BARGAINNG’S TriumpH: A HISTORY CF PLEA
BARGAINING IN AMERICA (2003) [hereinafter FISHER, HISTORY OF PLEA BARGAINING], For a
discussion of scholarship on plea bargaining generally and the debate over whether plea
bargaining is an appropriate part of our criminal justice system:, see Jacqueline E. Ross,
Criminal Law and Procedure: The Entrenched Position of Plea Bargaining in United States
Legal Practice, 54 Am. J. CoMP. L. (SUPPLEMENT) 717 (2006).

67. See Albert W, Alschuler, Plea Bargaining and Its History, 79 CoLum. L. Rev. 1 (1979)
[hereinafter Alschuler, Plea Bargaining] (discussing the evolution of'plea bargaining beginning
with an examination of confessions in twelfth century England); see also Albert W. Alschuler,
Plea Bargaining and Its History, 13 Law & SoC’YREV. 211 (1979) [hereinafter Alschuler, Plea
History| (tracing the history of plea bargaining); Jeff Palmer, Abolishing Plea Bargaining: An
End to the Same Old Song and Danece, 26 Am. J. Crim. L. 503, 308-11 {1999) (describing plea
bargaining’s existence in early American history and its rise to prominence in more recent
history); Robert B. Scott & William J. Stuntz, Pleq Bargaining as Contract, 101 YALE L.J.
1909, 19£2 (1992) (commenting that plea bargaining “is not some adjunct to the crirminal justice
system; it is the criminal justice system™).
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Albert Alschuler, in discussing the history of plea bargaining, draws a similar
conclusion. He states, the “history of plea negotiation [] is a history of
mounting pressure for seif-incrimination, and in explaining this phenomenon,
a growth in the complexity of the trial process over the past two-and-one-half
centuries seems highly relevant,”® While Alschuler’s article focuses on the
impact of growing complexities, he alludes to the way these forces bestow
pewer on prosecutors managing the criminal system and willing to offer
significant incentives for those who will bypass a trial.”” “When Joan of Arc
yielded to the promise of leniency that this court made,” comments Alshuler,
“she demonstrated that even saints are sometimes unable to resist the pressures
of plea negotiation,””

In Plea Bargaining's Triumph, Fisher further develops the idea that as the
criminal system becomes more complex, prosecutors gain increased powers to
offer significant incentives to defendants.”' Through analysis of plea
bargaining in Massachusetts, Fisher argues thatas the criminal system becomes
more sophisticated, prosecutors gain the power to use selective charge
bargaining to offer reduced sentences for those who will negotiate.” The key
element of this machine, of course, is prosecutorial discretion and the ability to
select from various criminal statutes with significantly different sentences.”

68. See Alschuler, Plea Bargaining, supra note 67, at 40; see also Alschuler, Plea History,
supra note 67,

69. See Alschuler, Plea Bargaining, supranote 67, at 42 (“[T]he more formal and elaborate
the trial process, the more likely it is that this process will be subverted through pressures for
self-incrimination.”); see aiso Alschuler, Plea History, supra note 67,

70. See Alschuler, Plea Bargaining, supra note 67, at 41,

71. See FisHgR, HIg1TORY OF PLEA BARGAINING, supra note 66, at 23 (stating that plea
bargaining is “an almost primordial instinet of the prosecutorial soul™); see also Stephanos
Bibas, Pleas ' Progress, 162 MicH. L. REy. 1024 (2004) (reviewing FISHER, HISTORY OF PLEA
BARGAINING, supra note 66); Jennifer L. Mnookin, Uncertain Bargains: The Rise of Plea
Bargaining in America, 57 STAN, L, REv, 1721 (2003) (reviewing FISHER, HISTORY OF PLEA
BARGAINING, supra note 66).

72. FI1sHER, HISTORY OF PLEA BARGAINING, supra note 66, at 210 (“[Sentencing
Guidelines] invest prosecutors with the power, mederated ouly by the risk of loss at trial, to
dictate many sentences simply by choosing one set of charges over another.”),

73. For a discussion of charge bargaining and its use by prosecutors, see Boyd, supra note
19, at 392 {*Not only may a prosecutor choose whether to pursue any given case, but she also
decides which charges to file.”); Brown & Bunnell, supra note 25, at 1066-67 (“Like most plea
agreements in federal or state courts, the standard D.C. federal piea agreement starts by
identifying the charges to which the defendant will plead guilty and the charges ot potential
charges that the government in exchange agrees not to prosecute.”); Jon J. Lambiras, White-
Collar Crime: Why the Sentencing Disparity Despite Uniform Guidelines?, 30 Pirp, L. REV.
459, 512 (2003) (“Charging decisions are a critical sentencing matter and are left solely to the
discretion of the prosccutor. When determining which charges to bring, prosecutors may often
choose from more than one statutory offense.” (footnote omitted)); Mochr, supra note 44, at



480 OKLAHOMA LAW REVIEW [Vol. 60:451

Rather than arguing that this rise in power leveled off in the twentieth century
when the rate of plea bargaining in federal cases began to top 80%, Fisher
argues that the power tc control the system and offer defendants deals has only
continued to increase. As an example, he argues that the passage of the
Sentencing Guidelines in the last decade of the twentieth century greatly
increased prosecutors’ control of the system, and therefore, increased their
ability to force defendants into plea agreements.

Before the advent of modern sentencing guidelines, both prosecutor
and judge held some power to bargain without the other’s
cooperation. , . . Today, sentencing guidelines have recast whole
chunks of the criminal code in the mold of the old Massachusetts
liquor laws. By assigning a fixed and narrow penalty range to
almost every definable offense, sentencing guidelines often
empower prosecutors to dictate a defendant’s sentence by
manipulating the charges. Guidelines have unsettled the ocld balance
of bargaining power among prosecutor, judge, and defendant by
ensuring that the prosecutor, who always had the strongest interest
in plea bargaining, now has almost unilateral power to deal.”

With prosecutors in firm control of the decision-making process, Fisher
concludes that the plea bargaining machine is unlikely to fall from its
triumphant state.”

Therise in prosecutorial power to manipulate an ever more complex criminal
justice system and select from differing criminal statutes as a means of
controlling sentencing explains only half of the plea bargaining machine.
Withoutsignificant differences in the sentences available as a result of pleading
guilty as opposed to risking trial, plea bargaining cannot contain enough of an
incentive for defendants to give up the fight”® In a 1981 article on plea

177 (“The nower of the prosecutor to charge is two-fold; the power to indict ornet. ., and the
power to decide what offense to charge.”}.

74. FisHER, HISTORY OF PLEA BARGAINING, supra nole 66, at 17; see also Boyd, supra note
19, at 591-92 (*While the main focus on the Sentencing Guidelines appeared to be narrowing
judicial diseretion in sentencing, some critics argued that the Sentencing Guidelines merely
shifted the federal judges’ discretionary power to federal prosecutors.”); Miller, supra note 18,
at 1252 (“The overwhelming and dominant fact of the federal sentencing system, beyond the
Commission and the guidelines and mandatory penalties, is the virmally absolute power the
system has given prosecutors over federal prosecution and sentencing.”).

75. See FISHER, HISTORY OF PLEA BARGAINING, supra note 66, at 230 (“[P]lea-bargaining
grew so entrenched in the halls of power that today, though its patrons may divide its spoils in
different ways, it can grow no more. For plea bargaining has won,”™),

76. Stephanos Bibas, Bringing Moral Values Info a Flawed Plea-Bargaining System, 88
CornELL L. Rev. 1425, 1425 (2003) (“The criminal justice system uses large sentence
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bargaining, Alschuler wrote of this “differeatial” and stated, “Criminal
defendants today plead guilty in overwhelming numbers primarily because they
perceive that this action is likely to lead to meore lenient treatment than would
follow conviction at trial. A number of studies suggest this perception is
justified.””” Among such studies was an examination by David Brereton and
Jonathan Casper that analyzed robbery and burglary defendants in three
California jurisdictions.” The results were shocking and illustrated that
defendants who exercised their constitutional right to a trial received
significantly higher sentences than those who worked with prosecutors to reach
an agreement,” Not limiting themselves to a mere observation of sentencing
trends, the researchers also made an insightful statement regarding the impact
of high differentials on the rates of plea bargaining:
The point of the preceding discussion is simple enough; when

guilty plea rates are high, expect to find differential sentencing. We
believe that recent arguments to the effect that differentials are

discounts to induce guilty pleas. Of course these discounts exert pressure on defendants te
plead guilty.”). Along with sentencing differentials, of course, arc considerations by the
defendant of the likelihood of success at trial. See Stephanes Bibas, Plea Bargaining Cutside
the Shadow of Trial, 117 Harv. L. REV. 2464, 2465 (2004) (“In short, the classic shadow-of-
trial model predicts that the likelihood of conviction at trial and the likely post-trial sentence
largely determine plea bargains.”). A prosecutor, however, has less control of a defendant’s
pereeptions of these odds, and, as such, this topic is less applicable to our discussion,

77. Alschuler, supra note 26, at 652-33 (footnote omitted). Alschuler goes on to state:
“Although the empirical evidence is not of one piece, the best conclusion probably is that in a
greal many cases the sentence differential in America assumes shocking proportions.” Id, at
654-56; see aiso Jeunia lontcheva Turner, Judicial Participation in Plea Negotiations: A
Comparative View, 54 Am. I Comp. L. 199, 251 (2006} (“While practitioners disagree about
the acceptability of a large sentence differential between the post-plea and post-trial sentence,
they agree that such a differential is common.” (footnote omitted)).

78. See David Brereton & Jonathan D. Casper, Does It Pay to Plead Guily?. Differential
Sentencing and the Functioning of Criminal Courts, 16 Law & Soc’y REv. 45, 55-59 (1981-
82); see also H. 1. Shin, Do Lesser Pleas Pay?: Accommodalions in the Sentencing and Parole
Process, 1 I. Crin. JusT. 27 (1973) (finding that charge reduction directly results in reduction
of the maximum sentence available and indirectly results in lesser actual time served).

79. See Brereton & Casper, supra note 78, at 55-59; see also Daniel Givelber, Punishing
Protestations of Innocence: Denying Responsibility and Its Consequences, 37 AM. CRIM. L.
REv. 1363, 1382 (2000) (“The differential in sentencing between those who plead and those
convicted after trial reflects the judgment that defendants who insist upon a trial are doing
something blameworthy.”); Tung Yin, Not a Roiten Carroi: Using Charges Dismissed Pursuant
to a Pleq Agreement in Sentencing Under the Federal Guidelines, 83 CaL. L. RBY. 419, 443
(1995) (“Curiously, the arena of plea bargaining pits the concepts of duress and consideration
against each other: a larpe sentencing differential makes it more likely that a defendant is
coerced into pleading guilty, and yet it also increases the benefit offered in exchange for the

guilty plea.”).
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largely illusory do not withstand serious scrutiny, even though this
revisionist challenge has been valuable in forcing us to examine
more closely what is too often taken to be self-evidently true.™

Significant differentials, Brereton and Casperargued, are atoolused to increase
plea bargaining rates by increasing the incentives for negotiation,®

Under the above theory, that as differentials increase so too do the incentives
to accept a prosecutor’s offer, it must also be frue that at some point
differentials are so extreme as to make rejection of a plea agreement irrational
regardless of guiltor innocence.” Such realizaticns have led some to argue that
plea bargaining is equivalent to torture.

We coerce the accused against whom we find probable cause to
confess his guilt, To be sure, our means are much politer; we useno
rack, no thumbscrew, no Spanish boot to mash his legs. But like the
Buropeans of distant centuries who did employ these machines, we
make it terribly costly for an accused to claim his right to the
constitutional safeguard of trial. We threaten him with a materially
increased sanction if he avails himself of his right and is thereafter
convicted, The sentencing differential is what makes plea
bargaining coercive, There is, of course, a difference between
having your limbs crushed if you refuse to confess, or suffering
some exira years of imprisonment if you refuse to confess, but the
difference is of degree, not kind. Plea bargaining, like torture, is
coercive.”

80, See Brereton & Casper, supra note 78, at 69,

81. Seeid. at45 (“Itis this sentence differential (whether conceived ofas a reward to guilty
pleaders or as a punishment of those who waste the court’s time by ‘needless’ trials) which has
traditionally been seen as the engine driving the plea-bargzining assembly line.”); see also
Givelber, supra note 79, at 1382 (“The pragmatic justification for differential sentencing is
simple and powerful: we want those charged with crimes to plead guilty, and differential
sentencing provides an accused with a strong incentive to do just that.”™).

82. See Donald G. Gifford, Meaningfu! Reform of Plea Bargaining: The Control of
Prosecutorial Discretion, 1983 U. L. L. RBv. 37, 46 (1983) (“The sentencing differential
between defendants who are convicted at trial and those whe accept the prosecutor’s offer to
plead guilty is so pervasive and so substantial that few defendants are foolhardy enough to risk
testing the prosecutor’s determination of the ‘value’ of their case.”).

83. John H. Langbein, Torture and Plea Bargaining, 46 U. Cxi. L. Rev. 3, 12-13 (1978)
{footnote omitted). While some argue that increased differentials encourage innccent
defendants to waive their right to a trial, thus producing an unjust result, Frank Fasterbrook
argues that this does not mean plea bargaining itself is an unacceptable institution,

XXFrom a market perspective, acceptance of such pleas [from innocent
defendants] is no mystery. Sometimes the evidence may point to guilt despite the
defendant’s factual innccence, It would do defendants no favor to prevent them
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Regardless of the legitimacy of such a dramatic characterization of a
mechanism which is & vital aspect of the American criminal justice system,
statements such asthe one above serve to reinforce the persuasive value oflarge
sentencing disparities and remind us that prosecutors benefit from increased
control and higher maximum sentences because these weapons allow them 1o
increase differentials to encourage bargaining.

B. The Continued Triumph

As has been discussed, plea bargaining relies on two fundamental elements:
a prosecutor’s power to structure and offer a plea bargain and the significance
of the differential between the sentence available through negotiations and the
sentence a defendant risks if unsuccessful at trial. Through consideraticn of
these two slements, the reasons for the failure of post-Enron reforms to result
in increased prosecutions or prison sentences becomes clear, and the
expectation of some that these reforms might lead to decreasing plea bargaining
rates seems to ignore the true operation of the plea bargaining machine.

When examined in light of the discussion above, each post-Enron reform
either serves to increase prosecutorial power to charge bargain and select
sentencing ranges, increase the top end of differentials faced by defendants, or
do nothing at all to impact prosecuters’ ability to deal. Let us begin with the
DOIJ policies issued in 2003, aimed at ensuring the most readily provable
offense is charged and enlisting prosecutors in the battle to frustrate the
instances of downward departures,® As discussed previously, if the September
22 memorandum requiring that a prosecutor charge the most readily provable
offense were followed, there would be litfle incentive for defendants to enter
into plea bargains because the differential between the offered plea and ihe

from striking the best deals they could in such sorry circumstances. And if the

probability of the defendant’s guilt is indeed low even on evidence that would be

placed before the court . . . the sentencing differential will be correspondingly

steep.
Frank H. Easterbrook, Criminal Procedure as a Market System, 12 J. LEGAL STUD. 289, 320
(1983); se¢ also F. Andrew Hessick ITT & Reshima M, Saujani, Plea Bargaining and Convictling
the Innocent: The Role of the Prosecutor, the Defense Counsel, and the Judge, 16 BY UL PUB.
L. 189,204 (2002) (*The innocentdefendant [] mayregard the incentives as helding more value
because he perceives the system as unreliable.””). What Easterbrock’s discussion fails to
recognize is the significant economic costs associated with taking a case to trial. As such, ifthe
differential is significant enough, an individual might plead guilty to avoid the financial
devastation that could result from forcing a trial he or she may actually win.

84, See September Memorandum, supra note 18, at [30 (regarding the Department of
Justice policy concerning charging criminal offenses, disposition of charges, and sentencing);
see atso Tuly Memorandum, supra note 20, at 376 (regarding the Feeney Amendment to the
PROTECT Act).
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sentence at trial would become inconsequential.¥ As plea bargains have not

decreased, therefore, the logical conelusion is that prosecuters have ignored this
memorandum in so far as it attempts to limit their discretion to create incentives
for defendants. Prosecutors have themselves supported this conclusion by
admitting that the memorandum has made nc difference in their daily
operations. Shortly afterthe memorandum’s release, an article appearing in The
Champion described the impact of the policy as “[n]ot much.”®® As the article
highlights, USAO’s responded to a survey by indicating that it was “still
business as usual in the courthouse.”™ While most prosecutors argued that
nothing had changed because they were abiding by the memorandum’s dictates
before its release, the true message being conveyed was that plea bargaining
remained alive and well.*® Of course, that plea bargaining and the status quo
survived the DOJ mandate does not mean prosecutors were in open viclation
of the memorandum. Rather, the memorandum itself had been structured to
allow prosecutors to attain compliance without amending their procedures
because “the tough-sounding 2003 policies include exceptions that any wise
prosecutor (and there are many wise prosecuters) could drive a truck through.”®
Whether this was pu'rposeful or an inadvertent window through which business
as usual could endure, the end resul{ was that charge bargaining and the
incentives created by this system continued to exist.

While it appears that the September 22 DOJT memorandum did little to
change day-to-day operations, the July 28 DOJ memorandum enforcing the
Feeney Amendment had an actual and significant impact. By removing the
ability of judges to grant downward departures in certain cases and creating a
system in which the DOJ would both moniter and challenge all unsupported
downward departures, prosecutors gained further power to control the system
in which they operate. George Fisher, with regard to the passage of the
Sentencing Guidelines, argued that as judges lose the ability to influence
sentences, proseculors become the lone gatekeeper and controllers of the
discretionary elements of the sentencing process.”® Tt appears that the Feeney

85. See Alschuler, supra note 26, at 657; Asheraft Charging Policy, supra note 48, at 24,

86. See G. Jack King, Ir., NACDL Survey: US40s Deny Asheroft Memo Affecting Pleq
Bargaining, CHAMPION, Dec. 2003, at 6.

87. See id.

88. Seeid.; see also Miller, supra note 18, at 1254,

89. Miller, supra note 18, at [257,

90. See FIsHer, HISTORY OF PLEA BARGAINING, supra note 66, at 17; see also Boyd, supra
note 19, 591-92 (“While the main focus of the Sentencing Guidelines appeared to be narrowing
judicial discretion in sentencing, some critics argued that the Sentencing Guidelines merely
shifted the federal judges’ discretionary power to federal prosecutors.”™),
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Amendment has resulted in the same increase in prosecutorial discretion to the
detriment of the judiciary.

Even if prosecutors limit their reliance on the specified exceptions,
prosecutorial power would still increase under the PROTECT Act.
This is so because the restriction on visible downward departures
that is the purpose of the Act gives prosecutors greater confrol over
the likely sentencing range. Because prosecutors can control the
sentencing range, they can control the likely (expected) differential
in sentence after plea and after trial.”

The post-BEnron DOJ policy regarding the Feeney Amendment, therefore, gave
prosecutors enhanced abilities to structure the sentences resulting from plea
bargaining and from trial to maximize the differential. While it is certainly true
that prosecutors simply could have used these new powers to challenge
downward departures in an effort to increase the average sentences for all those
convicted in the federal system, statistics regarding prison sentences and plea
bargaining rates in financial crimes cases do not support this conclusion.
Rather, the data support an argument more consistent with the literature
explaining the function of the plea bargaining machine. That is, prosecutors
have continued to offer financial crimes defendants plea deals with pre-Enron
sentences, while simultaneously using their new powers to increase the
projected sentence if a defendant rejects the plea offer and risks trial.
Congressicnal action in the form of SOX and subsequent amendments to the
Sentencing Guidelines were offered amidst the same discussion of increased
enforcement and punishment as the DOJ memeoranda above. Tt appears,
however, that these post-Enron reforms have also failed to achieve their
proposed effect, instead merely offering prosecuters more tools to perpetuate
the dominance of plea bargaining. First, SOX offered prosecutors new crimes
with which to charge defendants, presumably intended to assistin the expansion
of financial crimes prosecutions. According to the statistical data, however, this
did not occur. Second, SOX offered prosecutors a fourfold increase in the
sentence for the most commonly charged fraud offenses, wire and mail fraud
and conspiracy to commit fraud.” Again, however, the sentencing data do not
reflect a significant increase in prison time for financial criminals as a result of
these SOX measures. It appears, therefore, that once again prosecuters have
chosen to use post-Enron reforms to increase their power and conirol of
sentencing rather than to increase prosecutions and/er prison sentences,

91, Miller, supra note 18, at 1257-58.

92, See Sarbanes-Oxley Act of 2002 § 903, 18 U.S.C. §§ 1341, 1343 (Supp. TV 2004)
(listing criminal penalties for mail and wire fraud); see also Brickey, supra note 11, at 378-79
{comparing pre-SOX and post-SOX penalties for fraud).
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Through SOX, prosecutors have gained the power to increase differentials
by offering a defendant a plea agreement which does not include wire or mail
fraud nor one of the newly created statutes carrying a large sentence, The result
is that prosecutors have more discretion to choose between statutes with wildly
different statutory maximums to increase the differential between the plea offer
and the possible sentence resulting from trial. As an example, a prosecutor
might agree to charge an offense that carries a maximum prison sentence of five
years in return for a plea agreement, but threaten to charge the defendant with
mail or wire fraud if she proceeds to trial.”® If, as has been discussed,
differentials are the key to a prosecutor’s ability to plea bargain, SOX opened
the door to staggering new prosecutorial power,

While increased statufory maximums are relatively meaningless without
accompanying Sentencing Guidelines amendments, pre-Bnron Sentencing
reforms, SOX, and post-SOX Sentencing Guidelines initiatives addressed this
issue.” Through passage of the 2001 Economic Crime Package, Congress
significantly increased the sentencing range for fraud shortly before the
corporate calamities of 2001.” Not satisfied, further amendments to the
Sentencing Guidelines were adopted following SOX that, among other changes,
added one point to the base offense level depending on the statutory charge in
the case.”® While many predicted that these initiatives would culminate in
drastically increased sentences for financial criminals, the sentencing statistics
show only a minor increase.” Again, it appears that while prosecutors could

93, See Miller, supra note 18, at 1253.

What the federal guidelines have allowed is vastly greater prosecutorial control

not only over the actual sentences, but over the plea/trial differential. Even

changes such as mandatory penalties that appear to reduce prosecutorial discretion

in fact increase prosecutorial control since prosecutors choose whether to charge

4 erime triggering mandatory sentences, and whether to propose the one kind of

departute (substantial assistance) that allows departures below mandatory

minimum sentences.
Id.; see also Willlam . Stuntz, Plea Bargaining and Criminal Law's Disappearing Shadow, 117
Hary, L. REv, 2548, 2569 (2004) (“The bodies of law, state and federal, that claim to define
crimes and sentences do not really do what they claim. Instead, these bodies of law define a
menu—a set of options law enforcers may exercise, or a list of threats prosecutors may use to
induce the plea bargains they want.”).

04. See supra Part 1.C.

95, See Bowman, Sarbanes-Oxley Act, supra note 27, at 232 (explaining that while
increases in statutory maximums have little impact alone, these reforms coupled with
amendments to the Sentencing Guidelines “add real years for real defendants”); see also
Bowman, supra note 7, at 389; Bowman, Sentencing Reforms, supra note 27, at 7,

96, See FINAL SOX AMENDMENTS, supra hote 36, see aiso Bowman, supra note 7, at 433,
Bowman, Sarbanes-Oxley Act, supra note 27, at 231,

97. SeeKroger, supranote47,at 114-15; see also Bowman, supra note 7, at433; Bowman,
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have used the 2001 Economic Crime Package, SOX, and the subsequent
Sentencing Guideline amendments to increase enforcement and ratchet up
punishments, prosecutors instzad have used these reforms to increase their
power over sentencing differentials. Just as the selection of a particular
statutory offense changes the maximum allowable sentence, so too does the
selection of a statute affect a defendant’s base offense level.”® By offering
defendants a plea agreement which includes conviction for a statute carrying a
six point, rather than seven point, base offense level, prosecutors can
significantly impact a defendant’s sentence. Therefore, the resuli of the
adoption of this Sentencing Guidelines amendment, which was intended to
increase sentences for all fraud cases, was to further strengthen plea
bargaining’s triumph and ensure that prosecutors have the tools necessary to
present defendants with large differentials as incentives to plead guilty.
Further evidence to support the above conclusions is found through
examination of post-Enron cases where one can compare the differential
between the plea offer the government presented and the sentence the defendant
faced at trial. The best example of the significance of the post-Enron
differential is Tamie Olis of Dynegy.”” Olis, amid-level executive, was initially
sentenced in excess of twenty four years after losing attrial. In comparison, the
CEO of the company only received fifteen months in return for a guilty plea.
As a mid-level executive, one must imagine Olis was offered a similar, if not
more lenient, deal. Therefore, Olis likely faced a differcntial of fifteen months
for pleading guilty or 292 months for proceeding to trial, an almost 2000%
increase for putting the government to its burden. It is hard to imagine any
defendant, including an innocent one, rejecting such odds. Olis, however,
exercised his right to a trial, and, unlike his colleagues, reaped the full wrath of
post-Enron reforms. Another example is Lea Fastow, former Director and
Assistant Treasurer of Corporate Finance at Enron, who was offered a plea deal
that required her to plead guilty to a single count of filing = false tax return and
serve one year of supervised release.'” If she had rejected the offer; she would
have gone to trial facing & six count indictment that charged her with

Sarbanes-Oxley Act, supra note 27, at 231,

98, See Bowman, supra note 7, at 434 (“[S]etling different base offense levels within the
same guideline based on the statutory maximum sentence of the offense of conviction results
in a net transfer of sentencing discretion to prosecutors.”).

99. Gibeaut, supra note 43; Johnson & Masters, supre note 43, at Al

100, See Bruce Zucker, Settling Federal Criminal Cases in the Posi-Enron Era: The Role
of the Court and Probation Office in Plea Bargaining Federal White Collar Cases, 6 FLA,
CoasTALL.REv. 1, 3 (2004). Though Fastow’s initial deal with the government was rejected
by the court, it provides an example of the significant differential between the government’s
plea offer and the sentence Fastow faced at trial. /7. at 3-3.
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participation in a $17 million fraud. If convicted on these six counts, her
sentence may have exceeded ten years in prison.'”” Unlike Olis, Fastow chose
not to risk facing the trial differential. Other instances of staggering sentences
do not allow for a glimpse at what was offered by the government, but do
illustrate the type of sentences faced by those who go to trial, For instance,
Bernard Ebbers, formerhead of WorldCom, was sentenced to twenty-five years
in prison.'” More recently, Jeffrey Skilling, former chief executive of Enron,
was sentenced to twenty-four years and four months in prison.'” Tt appears,
therefore, that while those who risk trial face the pessibility of radically
increased sentences, the 95% or more of defendants who plead guilty, even in
some of the most publicized post-Enron cases, have received sentences similar
to those handed down in these types of cases for over a decade.

Conclusion

Plea bargaining is an integral part of the American criminal justice system,
and it rose to prominence because prosecutors gained sufficient control of the
system to offer defendants incentives to confess. While many believed that
post-Enron reforms would result in increased prosecutions, higher sentences,
and, perhaps, less plea bargaining, the actual impact was simply to increase
prosecutors’ control of the criminal justice system, in turn perpetuating the
prominence of the plea bargaining machine. With more tools and increased
control, prosecutors have increased differentials in financial crimes cases to
staggering new levels by offering plea bargains carrying sentences similar to the
pre-Enron era while threatening sentences following trial that talke full
advantage of SOX and the new Sentencing Guidelines structure. While it is
possible that these new powers could actually result in more defendants
accepting plea offers in the future, plea bargaining rates have been so high in
recent years there is little room left for expansion. Plea bargaining triumphed
many years age, and, therefore, the reforms folloewing Enron merely served to

101, This calculation was made using the 2002 Sentencing Guidelines for frand, Beginning
with a base offense level of six points, Fastow would have received twenty points fora $17
mitlicn loss and four points for an offense involving more than fifty people. A defendant with
no previous criminal history and thirty points has a sentencing range between 87-121 months,
See U.8. SENTENCING CoMM’N, GUIDELINES MANUAL § 2B1.1, at 68-69 (2002), available at
hittp:/fwww.ussc.gov/2002guid/2002 guid pdf.

102. See Steven B. Duke et al., A Picture’s Worth a Thousand Words: Conversational
Versus Eyewliness Tesiimony in Criminal Convictions, 44 Am. Crim, L. REv. 1, 8 (2007),

103, See Alexel Barrionuevo, Enron s Skilling Is Sentenced to 24 Years, N.Y. TimMEs, Oct.
24, 20006, at C1; Carrie Johnson, Skilling Gets 24 Years for Fraud at Enron, WasH. PosT, Oct,
24, 2006, at Al.
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perpetuate this triumph and further solidify plea bargaining’s place in the
criminal justice system. .

The promises of SOX, the DOJ policy memoranda, and the Sentencing
Commission amendments remain unfulfilled, While these post-Enron reforms
affected the war on financial crimes, the true impact was merely to aid in plea
bargaining’s survivel, not to get tough on the majority of financial criminals.
For most of those accused of financial crimes, therefore, little is different;
ninety-five percent or more will receive a sentence relatively unchanged by the
events of the last seven years. Forthose few souls that do risk trial, the outlook
has become much more severe. So, in many ways, one can argue that the most
significant legacy of the government’s efforts to get tough on financial
criminalg is to have created further incentives for defendants to plead guilty and
further risks for those who put the government to its burden at trial.
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(OVERCRIMINALIZATION 2.0:
THE SYMBIOTIC RELATIONSHIP BETWEEN PLEA BARGAINING
AND OVERCRIMINALIZATION

Lucian E. Dervan®

In discussing imperfections in the adversarial system, Professor Rib-
stein notes in his article entitled Agenis Prosecuting Agents, that “prosecu-
tors can avoid the need to test their theories at trial by using significant lev-
erage to virtually force even innocent, or at least questionably guilty, de-
fendants to plead guilty,”" If this is true, then there is an enormous problem
with plea bargaining, particularly given that over 95% of defendants in the
federal criminal justice system succumb to the power of bargained justice.”
As such, while Professor Ribstein pays tribute to plea bargaining, this piece
provides a more detailed analysis of modern-day plea bargaining and its
role in spurring the rise of overcriminalization. In fact, this article argues
that a symbiotic relationship exists between plea bargaining and overcrimi-
nalization because these legal phenomena do not merely occupy the same
space in our justice system, but also rely on each other for their very exist-
ence.

To illustrate the co-dependent nature of plea bargaining and overcrim-
inalization, consider what it would mean if there were no plea bargaining.
Novel legal theories and overly-broad statutes would no longer be tools
merely for posturing during charge and sentence bargaining, but would
have to be defended and affirmed both morally and legally at trial. Further,
the significant costs of prosecuting individuals with creative, tenuous, and
technical charges weuld not be an abstract possibility used in determining
how great of an incentive to offer a defendant in return for pleading guilty.
Instead, these costs would be a real consideration in determining whether
justice is being served by bringing a prosecuticn at all.

Similarly, consider the significant ramifications that would follow
should there no longer be overcriminalization. The law would be refined
and clear regarding conduct for which criminal liability may attach. Indi-
vidual benefits, political pressure, and notoriety would not incentivize the

Assistant Professor of Law, Southern ITlinois University School of Law, and former member of
the King & Spalding LLP Special Matters and Government [nvestigations Team. Special thanks to the
Professors Ellen Podgor and Jeffrey Parker, the Journal of Law, Econontics & Policy, the Law & Lco-
normics Center at George Mason University, the National Asscciation of Criminal Defense Lawyers, and
the Foundation for Criminal Justice. Thanks also to my research assistant, Elizabeth Boratio,

See Larry B, Ribslein, Agents Prosecuting Agents, 7 1.L.ECON. & POL’Y 617 (2011).

% U.8. SENTENCING COMM'N, 2009 SOURCEBOCK OF FEDERAL SENTENCING STATISTICS (2010,
available ar hitp:/fip.ussc.gov/ ANNRPT/2009/FigC.pdf
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invention of novel legal theories upon which to base liability where none
otherwise exists, despite the already expansive size of the United States
criminal code. Further, novel legal theories and overly-broad statutes
would not be used to create staggering sentencing differentials that coerce
defendants, even innocent ones, to falsely confess in return for leniency.

As these hypothetical considerations demonstrate, plea bargaining and
overcriminalization perpetuate each other, as plea bargaining shields over-
criminalization from scrutiny and overcriminalization creates the incentives
that make plea bargaining so pervasive. For example, take the novel trend
toward deputizing corporate America as agents of the government, as illus-
trated in the case of Computer Associates.’

In 2002, the Department of Justice and the Securities and Exchange
Commission began a joint investigation regarding the accounting practices
of Computer Associates, an Islandia, New York-based manufacturer of
computer software.* Almost immediately, the government requested that
Computer Associates perform an internal investigation,” As has been noted
by numerous commentators, such internal investigations provide invaluable
assistance to the government, in part because corporate counsel can more
easily acquire confidential materials and gain unfettered access to employ-
ees.’ Complying with the government’s request, Computer Associates
hired an cutside law firm.” What happened next was both typical and atypi-
cal:

Shortly after being retained in February 2002, the Company’s Law Firm met with the de-
fendant Sanjay Kumar [former CEO and chairman of the board] and other Computer Associ-
ates executives [including Stephen Richards, former head of sales,] in order to inquire into
their knowledge of the practices that were the subject of the government investigations. Dur-
ing these meetings, Kumar and others did not disclose, falsely denied and otherwise con-
cealed the existence of the 35-day month [accounting] practice. Moreover, Kumar and oth-
ers concocted and presented to the company’s law firm an assortment of false justifications,

3 See United States v. Kumar, 617 F.3d 612, 616-19 {2d Cir, 2010); see also United States v,
Kumar, 2006 WL 6589865 (E.D.N.Y. Feb. 21, 2006}, Indictment, United States v. Kumar 30-32
(E.DN.Y. Sept. 22, 2004), averilable at
http:/www justice. gov/archive/dag/ciif/chargingdocs/compassocs.pdf.

4 Kumar, 617 F.3d at 617; see aiso Robert G, Morvillo & Robert J. Anello, Beyond ‘Unjohn
Necassary Warnings in Internal frivestigations, 224 N.Y L1 3 (Qct. 4, 2005).

3 Kumar, 617 F.3d at 617,

5 See eg, Morvillo & Anello, supra note 4 (“Corporate internal investigations have become a
potent tool for prosecutors in gathering evidence against corporate employees suspected of wrongdo-
ing.”}, Though outside the scope of this article, another phenomenon leading to the growth of overcrim-
inalization in white collar eriminal cases is the lack of aggressive defense sirategies, Where the gov-
ermment can secure convictions and concessicns with mere threats, they have the ability to launch more
investigations with wider reaches using the same resources. See, e.g., Alex Berenson, Case Expands
Tvpe of Lies Prosecutors Will Pursue, N.Y. TIMES, May 17, 2004, at C1 {quoting a Washington, D.C.-
based defense attorney as saying, “An internal investigation has to be an absolute search for the truth
and an absolute capifuiation Lo the government.”™).

7 Morvillo & Anello, supra note 4.
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the purpose of which was to support their false denials of the 35-day month practice. Kumar
and others knew, and in fact intended, that the company’s law firm would present these false
justifications to the United States Attorney’s Office, the SEC and the FBI so as to cbstruct
and impeded {sic) the government investigations.

For example, during a meeting with attorneys from the company’s law firm, the defendant
Sanjay Kumar and Ira Zar discussed the fact that former Computer Associates salespecple
had accused Computer Associates of engaging in the 35-day month practice, Kumar falsely
denied that Compuler Associates hiad engaged in such a practice and suggested to the attor-
neys from the company’s law firm that because quarterly commissions paid to Computer As-
sociates salespeople regularly included commissions on license agreements not finalized un-
tit after end of quarter, the salespeople might assume, incorrectly, that revenue associated
with those agreements was recognized by Computer Associates within the quarter. Kumar
knew that this explanation was false and intended that the company’s law firm would present
this false explanation {o the United States Attorney’s Office, the SEC and the FBI as part of
an effort to persuade those entities that the accusations of the former salespeople were un-
founded and that the 35-day month practice never existed ®

The interviewing of employees by private counsel as part of an inter-
nal investigation is common practice and few would be surprised to learn
that employees occasionally lie during these meetings. Further, information
gathered during internal investigations is often passed along to the govern-
ment in an effort to cooperate.” What was uncommon in the Computer As-
sociates situation, however, was the gevernment’s response to the empioy-
ees’ actions. Along with the traditional host of criminal charges related to
the accounting practices under investigation, the government indicted Ku-
mar and others with obstruction of justice for lying to Computer Associ-
ates’ private outside counsel.”” According to the government, the defend-
ants “did knowingly, infentionally and corruptly obstruct, influence and
impede official proceedings, to wit: the Government Investigations,” in
violation of 18 U.S.C. § 1512(c)(2)."

This novel and creative use of the obstruction of justice laws, which
had recently been amended after the collapse of Enren and the passage of
Sarbanes-Oxley, was ill-received by many members of the legal establish-
ment.'”> Echoing the unease expressed by the bar, Kumar and his codefend-

8 Indictment, supra note 3,

9 Timothy P. Harkness & Darren LaVeme, Private Lies May Lead to Prosecution; DOJ Views
False Statements to Private Atiorney Investigators as a Form of Obstruction of Justice, 28 NA'T'L L.).
$1 {July 24, 2006) {“[I]nternal investigations—und the practice of sharing information gathered during
those investigations with federal regulators and prosecutors—haye become standard practice . .. ™),

1o indictment, supra note 3.

" id at 38,
12 Ag examples, consider the following excerpts from news articles regarding the case:

Defense lawyers and civil libertarians are expressing alarm al the government’s aggressive

use of obstruction of justice laws in its invesligation of accounting impropristies at Computer

Associates . ...

... The Computer Associale exceutives were never accused of lying directly to federal inves-
tigators or u grand jury. Their guilty pleas were based on the theory that in lying to Wachtell
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ants challenged the validity of the government’s creative charging decision
and filed a motion to dismiss.” The district court responded by denying the
defendants’ motion without specifically addressing their concerns about the
government’s interference with the attorney—client privilege." The stage
was thus set for this important issue to make its way to the U.S. Court of
Appeals for the Second Circuit (and, perhaps, eventually the U.S. Supreme
Court) for guidance on the limits of prosecutorial power to manipulate the
relationships among a corporation, its employees, and its private counsel.
Unfortunately, despite the grave concerns expressed from various cor-
ners of the legal establishment about the obstruction of justice charges in
the Computer Associates case, the appellate courts never had the opportuni-
ty to scrutinize the validity of this novel and heavily criticized expansion of
criminal law, The government’s new legal theory went untested in the
Computer Associates case due to the symbiotic relationship between plea
bargaining and overcriminalization. Three of the five defendants in the
Computer Associates case pleaded guilty immediately, while Kumar and
Stephens gave in to the pressures of plea bargaining two months after filing
their unsuccessful motion to dismiss before the district court.'”” As might be
expected in today’s enforcement environment, not even the corporation
challenged the government in the matter. Computer Associates entered into
a deferred prosecution agreement that brought the government’s investiga-
tion to an end.'®* Once again, overcriminalization created a situation where
the defendants could be charged with obstruction of justice and presented

[the law firm representing Computer Asscciates] they had misled federal officials, because
Wachtell passed their lies to the government.

Berenson, supra note 6,

While the legal theory of obstruction in these cases may be unremarkable, the govemment’s
decisicn to tound these obstruction charges on statements to lawyers is notable as a further
example of government actions that are changing the role of counsel for the corporation,

Audrey Strauss, Company Counsel as Agenis of Obsiruction, Corp, CoUNs, (July 1, 2004).

The possibility that lying to an attorney, hired by a defendant’s employer and acting in a
purely private capacity, could lead to criminal charges contributed to growing concern within
the criminal defense bar that the government was elfectively transforming company lawyers
into an arm of the state,

Harkness & LaVerne, supra note 9.

13 See United States v, Kumar, 2006 WL 6589865, et *1 (ED.N,Y. Feb, 21, 2008).

14 Qo i at *5. The court noted, “An objective reading of the remarks of the Senators and Repre-
sentatives compels the conclusicn that what they plainly soughtto eliminale was corporate eriminality in
all of its guises which, in the final analysis, had the effect of obstrueting, influencing or, impeding
justice being pursued in an ‘official proceeding’. .. .” Jd at *4,

'3 United States v. Kumar, 617 F.3d 612, 618 (2d Cir. 2010).

16 Kymar, 617 F3d at 617,
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with significant incentives to plead guilty, while plea bargaining ensured
these novel legal theories would go untested.

Given the symbiotic existence of plea bargaining and overcriminaliza-
tion, perhaps the answer to overcriminalization does not lie solely in chang-
ing imperfect prosecutorial incentives or changing the nature of corporate
liability—it may also lie in changing the game itself.’” Perhaps the time has
come to reexamine the role of plea bargaining in our criminal justice sys-
tem.

While the right to plead guilty dates back to English common law, the
evolution of plea bargaining into a force that consumes over 95% of de-
fendants in the American criminal justice system mainly took place in the
nineteenth and twentieth centuries.'® In particular, appellate courts after the
Civil War witnessed an influx of appeals involving “bargains” between
defendants and prosecutors.”” While courts uniformly rejected these early
attempts at bargained justice, deals escaping judicial review continued to be
struck by defendants and prosecutors.”

By the turn of the twentieth century, plea bargaining was on the rise as
overcriminalization flourished and courts became weighed down with ever-
growing dockets.? According to one observer, over half of the defendants
in at least one major urban criminal justice system in 1912 were charged
with crimes that had not existed a quarter century before.” The challenges
presented by the growing number of prosecutiens in the early twentieth

17 See Larry E. Ribstein, Agenis Prosecuting Agents, 7] L. ECON. & PoL’y 617 (2011) (proposing
to address overcriminalization in the context of corporate liabilily by changing imperfect incentives and
the nature of corporate liability itself).

18 Sz Lucian E. Dervan, Plea Bargaining's Survival: Financial Crimes Plea Bargaining, A
Continued Triwinph i a Post-Enron World, 60 OkLa, L, Rev, 451, 478 (2007) (discussing the rise of
plea bargaining in the nineteenth and twentieth centuries); Mark H. Haller, Plea Bargaining: The Nine-
teenth Century Context, 13 Law & SoC’y REv, 273, 273 (1978) (“[Alschuler and Friedman] agres that
plea bargaining was probably nonexistent before 1800, began to appear during the early or mid-
nineteenth century, and became instilutionalized as a standard feature of American urban criminal courts
in the last third of the nineteenth century.”); see afso John H, Langbein, Understanding the Short Histo-
ry of Plea Bargaining, 13 LAW & Soc’y Rev, 261 (1978); Lynn M. Mather, Comments on the History
of Plea Bargaining, 13 LAW & SoC’y REv. 281 (1978), John Baldwin & Michael McConville, Plea
Bargaining and Plea Negotiation in England, 13 LAW & S0C’y Rev. 287 (1978).

19 See Albert W. Alschuler, Plea Bargaining and its History, 76 CoLum. L, REV. 1, 19 {1979} (“It
was only after the Civil War that cascs of plea bargaining began to appear in American appellate court
reports.”).

2 See id. ut 1922, In particular, plea bargaining appears to have grown in prominence because
judges and prosecutors began accepting bribes from defendants in return for “plea agreements” that
guaranteed reduced sentences, Aecording to Professor Albert Alschuler, “The gap between these judi-
cial denunciations of plea bargaining [in the late nineteenth century] and the practice of many urban
courts atf the turn of the century and thercaller was apparently extreme. In these courts, striking pelitical
corruption apparenily contributed (o a flourishing practice of plea bargaining,” J/d. at 24,

2 i a3, 19,27,

2 a3z,
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century accelerated with the passage of the Eighteenth Amendment and the
beginning of the Prohibition Era® To cope with the strain on the courts,
the symbiotic relationship between overcriminalization and plea bargaining
was born:

[Flederal prosecutions under the Prohibition Act terminated in 1930 had become nearly eight
times as many as the total of all pending federal prosecutions in 1914, In a number of urban
districts the enforcement agencies maintain that the only practicable way of meeting this sit-
uation with the existing machinery of federal courts ., . is for the United States Attorneys to
make bargains with defendants or their counsei whereby defendants plead guilty to miner of-

fenses and escape with light ]Jelmh:ies.24

In return for agreeing not to challenge the government’s legal asser-
tions and for assisting in lessening the strain created by overcriminalization,
defendants were permitted to plead guilty to reduced charges and in return
for lighter sentences.” The strategy of using plea bargaining to move cases
through the system was effective, as the number of defendants relieving the
government of its burden at trial swelled. Between the early 1900s and
1916, the number of federal cases concluding with a guilty plea rose sharp-
ly from 50% to 72%.%* By 1925, the number had reached 90%.%

By 1967, the relationship between plea bargaining and overcriminali-
zation had so solidified that even the American Bar Association (ABA)
proclaimed the benefits of bargained justice for a system that remained un-
able to grapple with the continued growth of dockets and the criminal
code.® The ABA stated:

[A] high proportion of pleas of guilty and #olo contendere does benefit the system. Such
pleas tend to limit the trial process to deciding real disputes and, consequently, to reduce the
need for funds and personnel, If the number of judges, courtroems, court personnel and
counsel for prosecution and defense wers to be increased substantially, the funds necessary
for such increases might be diverted fiom elsewhere in the criminal justice process, Moreo-

23 Alschuler, supra note 19, at 5, 27, see alse GEORGE FISHER, PLEA BARGAINING’S TRIUMPH: A
HISTORY OF PLEA BARGAINING IN AMERICA 8 (2003).

4 Alschuler, supra note 19, at 27 {citing Nat’l Comm’n On Law Observance & Enforcement,
Report On The Enforcement Of The Prohibition Laws Of The United States 56 (1931)).

25 74 at 29; see also Donald A. Dripps, Overcriminalization, Discretion, Waiver: A Survey of
Possible Exit Strategies, 109 PENN S7, L, REV. 1155, 1156-61 (2005) (discussing the relationship be-
tween broadening legal rules and plea bargaining); William J. Stuniz, The Pathological Politics of
Criminal Law, 100 MICH, L, Rav. 505, 519-20 {2001) (discussing the influence of broader laws cn the
rate of plea bargaining), Ronald F. Wright, Tvial Distoriton and the End of Innocence in Federal Crimi-
nal Justice, 154 U, Pa. L, REv. 79, 120 (2003) (“Changes in federal sentencing practices during the
1980s and 1990s increased the certainty and size of the penaltly for going to trial, and mightily influ-
enced the guilty plea and acquittal rates during those times.”).

2% Alschulert, supra note 19, at 27,

L)

28 AMi. BAR ASSW PROJIECT OM MINIMUM STANDARDS FOR CRIMINAL JUSTICE, STANDARDS
RELATING TO PLEAS OF GUILTY 2 (Approved Draft, 1968).
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ver, the limited use of the trial process for those cases in which the defendant has grounds for

contesting the matter of guilt aids in preserving the meaningfulness of the presumption of in-
2

nocence.

Interestingly, although plea bargaining had gained widespread approv-
al by the 1960s, the U.S. Supreme Court had yet to rule on the constitution-
ality of bargained justice. Finally, in 1970, the Court took up Brady v.
United States,” a case decided in the shadows of a criminal justice system
that had grown reliant on a force that led 90% of defendauts to waive their
right to trial and confess their guilt in court.”!

In Brady, the defendant was charged under a federal kidnapping stat-
ute that allowed for the death penalty if a defendant was convicted by a
jury,” This meant that defendants whe pleaded guilty could avoid the capi-
tal sanction by avoiding a jury verdict altogether® According to Brady,
this statutory incentive led him to plead guilty involuntarily for fear that he
might otherwise be put to death.”* The Brady Court, however, concluded
that it is permissible for a criminal defendant to piead guilty in exchange for
the probability of a lesser punishment,” a ruling likely necessitated by the
reality that the criminal justice system would collapse if plea bargaining
was invalidated.

While the Brady decision signaled the Court’s acceptance of plea bar-
gaining, it contained an important caveat regarding how far the Court would
permit prosecutors to venture in attempting to induce guilty pleas. In
Brady’s concluding paragraphs, the Court stated that plea bargaining was a
tool for use only in cases where the evidence was overwhelming and the
defendant, unlikely to succeed at trial, might benefit from the oppertunity to
bargain for a reduced sentence,’ a stance strikingly similar to the ABA’s at
the time.”” According to the Court, plea bargaining was not to be used to
overwhelm defendants and force them to plead guilty where guilt was un-
certain:

29 id

30 Sge Brady v. United States, 397 U.S. 742 (1970).

31 Diana Borteck, Pleas for DNA Testing: Why Lawmakers Should Amend Stote Posi-Conviction
DNA Testing Starutes to Apply to Prisoners Who Pled Guilty, 25 CARDOZO L. REv. 1429, 1439 n43
(2004) (citing Corinna Barstt Lain, Accuracy Where It Matters: Brady v. Maryiand in the Plea Bar-
gaining Context, 80 WASH. U.L. Q. 1, 1 {2002)) (noting that since the 1960s the plea bargaining rate has
been around ninety percent); see also AM. BAR ASS'N, supra note 28, at 1-2 (“The plea of guilty is
probably the most frequent methed of conviction in all jurisdictions; in seme localities as many as 95
per cent of the criminal cases are disposed of this way.”). Today, pleas of guilty account for over 95%
of all federal cases. See U.S. SENTENCING COMM'N, supra note 2.

32 Brady, 397 U.S. al 743,

3 Seeid

M Jd at 74344,

35 1d, at 747,751,

36 Jd at752,

37 AM. BAR ASS’N, supra note 28, at 2,



652 JOURNAL OF LAW, ECONOMICS & POLICY [VOL. 7:4

For a Defendant who sees slight possibility of acquittal, the advantages of pleading gutlty
and limiting the probable penalty are obvious — his exposure is reduced, the correctional pro-
cesses can begin immediately, and the practical burdens of a trial are eliminated. For the
State there are also advantages — the more promptly imposed punishment after an admission
of guilt may more effectively altain the objectives of punishment; and with the avoidance of
triat, scarce judicial and prosecutorial resources are conserved for those cases in which there
is & substantial issue of the defendant’s guilt or in which there is substantial doubt that the
State can sustain its burden of proaf. 8

According to the Court, if judges, prosecutors, and defense counsel
failed to observe these constitutional limitations, the Court would be forced
to reconsider its approval of the plea bargaining system altogether:™

This is not to say that guiity plea convictions hold no hazard for the innocent or that the
methods of taking guilty pleas presently employed in this country are necessarily valid in all
respects. This mode of convietion is no more foelproof than full trials to the court or to the
jury. Accordingly, we take great precautions against unsound results, and we should contin-
ue to do so, whether conviction is by plea or by trial. We would have serious doubts about
this case if the encouragement increased the likelihood that defendants, advised by compe-
tent coungel, would falsely condemn themselves. *°

Unfortunately, evidence from the last forty vears shows that Brady’s
attempt to limit plea bargaining has not been successful. For example, as
Professor Ribstein noted, today even innocent defendants can be persuaded
by the staggering incentives to confess one’s guilt in return for a bargain.”

38 Brady, 397 U.S, at 752 (emphasis added).

¥ Jd w738,

40 14 at 757-58, The senliment that innocent defendants should not be encouraged fo plead guilty
has been echosd by academics, See Stephanos Bibas, Harmonizing Substantive-Criminal-Law Values
and Criminal Procedure: The Case of Alford and Nolo Contendere Pleas, 88 CORNELL L. REV. 1361,
1382 (2003) (“Even if innocent defendants want to plead guilty, the law should not go out of its way 1o
prontete these unjust results.”); Andrew D. Leipold, How the Pretrial Process Contributes o Wrongfil
Convictions, 42 AM, CRIM, L, REY, 1123, 1158 (2005) (supperting Bibas’® statements regarding innocent
defendants and plea bargaining).

41 See Michael O. Finkelstein, 4 Statistical Aralysis of Guilty Plea Practices in the Federal
Courts, 89 HARV. L. REv, 293, 295 {1975) (“On the basis of the analysis that foliows, [ conclude that
the pressure on defendants to plead guilty in the federal courts has induced a high rate of conviction by
‘consent’ in cases i which no conviction would have been obtained if there had been a contest.™;
Robert E. Scott & William J. Stuntz, Plea Bargaining as Contract, 101 YALEL.L 1909, 1949.51 (1992)
(discussing plea bargaining’s innocence preblem); David L Shapiro, Showld a Guilty Plea Have Prectu-
sive Effeci?, 70 Towa L. Rev, 27, 39-46 (1984} (discussing innocent defendants and plea bargaining),
Daniel Givelber, Meaningless Acquittals, Meaningful Convictions, Do We Really Aequil the Innocent?,
49 RUTGERS L. REv. 1317, 134344 (1997) {“[TThe resulls of our research suggest that some defendants
who perhaps were innocent, and a larger group who probably would have been acquitted had the case
gone to (rial, were nonetheless induced to plead guilty.™); see also Russell D. Covey, Signaling and Plea
Bargaining's Innocence Problem, 66 WasH. & LEE L. REV. 73, 74 (2009) (“Plea bargaining has an
innocence problem.”); Oren Gazal-Ayal, Partial Ban on Plea Bargains, 27 CARDCOZO L. REV. 2293,
2295-96 (2006) (arguing a parlial ban on plea bargaining would assist in preventing innocent defendants
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Importantly, this failure of the Brady limitation is due in part to the fact that
overcriminalization, the phenomenon that initially created swelling dockets
and the need for plea bargaining, makes creating the incentives to plead
guilty easy by propagating a myriad of broad statutes from which stagger-
ing sentencing differentials can be created. All the while, plea bargains
prevent these incentives, sentencing differentials, and, in fact, overcriminal-
ization itself, from being reviewed,”

Plea bargaining’s drift into constitutionally impermissible territory un-
der Brady’s express language indicates the existence of both a problem and
an opportunity. The problem is that the utilization of large sentencing dif-
ferentials based, at least in part, on novel legal theories and overly-broad
statutes, results in increasingly more defendants pleading guilty. Despite
the ever-growing number of Americans captured by the criminal justice
system through an increasingly wide application of novel legal theories and
overly-broad statutes, these theories and statutes are seldom tested. No one
is left to challenge their application—everyone has pleaded guilty instead.

The opportunity is to challenge plea bargaining and reject arguments
in favor of limitless incentives that may be offered in exchange for pleading
guilty. This endeavor is not without support; Brady itself is the guide. By
focusing on changing the entire game, it may be possible to restore justice
to a system mired in posturing and negotiation about charges and assertions
that will never be challenged in court. Such a challenge may also slow or
even reverse the subjugation of Americans to the costs, both social and
moral, of overcriminalization—plea bargaining’s unfortunate mutualistic
symbiont.

The great difficulty lies in bringing the problem to the forefront so that
- it can be examined anew. Who among those offered the types of sentencing
differentials created through the use of novel legal theories and overly
broad statutes will reject the incentives and challenge the system as a
whole? Will it be someone like Lea Fastow?

From 1991 to 1997, Lea Fastow, the wife of Enron Chief Financial Of-
ficer Andrew Fastow, served as a Director of Enron and its Assistant Treas-
urer of Corporate Finance.” Although Ms. Fastow was a stay-at-home
mother raising two small children in 2001, federal investigators determined
that she had known of her husband’s fraudulent financial dealings and had

from being forced to plead guilly by foreing asset allocation by prosecutors towards only strong cases);
Leipold, supra note 40, at 1154 (“Yet we know that sometimes innocent people plead guilty . . . .").

41 See Ellen 8. Podgor, White Collar Innocence: lrrelevant in the High Stakes Risk Game, 853
CHL-KENT L. REV. 77, 78 (2010} {“The pronounced gap between those risking trial and those securing
pleas is what raises concerns here. Some refer to this as a ‘trial penalty’ while others value the coopera-
tion and support the vastly reduced senfences.™),

43 Michelle S. Jacobs, Loyalty’'s Reward—A Felony Conviction: Recent Prosecutions of High-
Status Female Offenders, 33 FORDHAM URB. L.J. 843, 856 (2006).



654 JOURNAL CF LAW, ECONOMICS & PCLICY [VoL. 7:4

even assisted him in perpetrating the frauds.* In response, the government,
which had already indicted her husband, indicted her under a six-count in-
dictment that included charges of conspiracy to commit wire fraud, con-
spiracy to defraud the United States, money laundering conspiracy, aiding
and abetting, and filing a false tax return.*

Based on the indictment’s allegations, Ms. Fastow faced a possible
ten-year prison sentence, but the government was more interested in per-
suading her to cooperate. As a result, the government offered her a deal.”
In return for pleading guilty, the government would charge her with a single
count of filing a false tax return, which carried a recommended sentence of
five months in prison.® The deal also included an agreement that Ms.
Fastow and her husband, who also intended to plead guilty in return for
leniency, would not have to serve their prison sentences simultaneously,
thus ensuring their children would always have one parent at home.” As
the lead prosecutor in the case stated, “The Fastows” children can be taken
into account in deciding when Andrew Fastow will begin serving his sen-

M 14 ar856-57.

During the time in question, Andrew Fastow and Michael Kopper created several Special
Purpose Entities (SPEs) to hold off-balance sheet treatment of assets held by Enron. ... Ms,
Fastow assisted with concealing the frandulent nature of two of the SPEs. [n both cases, Ms.
Fastow accepted “gifts” in her name and in the names of her children, knowing that the gils
were kickbacks, In another instance, the Fastows were attempting to hide the fact that Ms.
Fastow’s father was vsed as an “independent” third party of RADR [one of the two SPEs].
When the Fastows realized that the father’s ownership would trigger a reporting requirement,
they had him pull out of the deal. Ms. Fastow convinced her father to file a false tax return
inn an effort to continue hiding their involvement in the SPL.

id.; see also Mary Flood, Lea Fastow in Plea-Bargain Talks, ormer Enron CFO's Wife Could Get 5-
month Term but Deal Faces Hurdles, Hous, CHRON., Nov. 7, 2003, at Al.

45 Indictment, United States  v. Fastow  (S.D.T.X. 2003), available at
hitp:/#f11.findlaw.com/news.findlaw, com/hdocs/docs/enron/uslealstwd 3003 ind. pdf.

46 The ten year senl