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S. 1, THE SENATE APPROACH TO
LOBBYING REFORM

THURSDAY, MARCH 1, 2007

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON THE CONSTITUTION,
C1viL RIGHTS, AND CIVIL LIBERTIES,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 10:10 a.m., in
Room 2141, Rayburn House Office Building, the Honorable Jerrold
Nadler (Chairman of the Subcommittee) presiding.

Staff present: David Lachmann, Staff Director; Michelle Persaud,
8?11111{%1; Paul Taylor, Minority Counsel; and Susana Gutierrez,

erk.

Mr. NADLER. Good morning, ladies and gentlemen. This hearing
of the Subcommittee on the Constitution, Civil Rights, and Civil
Liberties will come to order.

I would like to begin by welcoming everyone to the first hearing
of this Subcommittee in the 110th Congress. In particular, I want
to extend a warm welcome to the Ranking Member of the Sub-
committee, Mr. Franks.

I know that whatever disagreements we may have on particular
matters of policy—and I am sure there will be some—we share a
dedication to the important work of the Subcommittee.

I also want to welcome the very distinguished Members of this
panel, and especially to our new Members.

We have an outstanding panel and I very much look forward to
our working together.

I will begin by making an opening statement, before I turn for
an opening statement to Mr. Franks.

Recent scandals—including criminal convictions, involving promi-
nent lobbyists, Members of Congress, of the executive branch, and
of their staffs—have heightened public awareness of the need to re-
form some of the ways in which Congress does its business.

In keeping with our pledge to reform this institution, the Demo-
cratic leadership put forward, and the House adopted, changes to
the House Rules in the first 100 hours of this Congress.

Today, we begin consideration of proposed changes to the Lobby
Disclosure Act. The Senate has already acted with the passage of
S. 1. The House is now beginning its consideration of these issues.

In addition to the Senate bill, we also have a number of pro-
posals put forward by Members of this Committee, by other Mem-
bers of the House and by various activists. These proposals merit
careful consideration.

o))
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It is my hope that this hearing will enlighten our efforts and that
we will be able to work together on a bipartisan basis to advance
a reform agenda.

Some of these issues are very difficult but we have an obligation
to deal with them and to deal with them right.

The American people sent a clear message in November that
they want their Government cleaned up. We would ignore that
message at our peril. If the public loses confidence that the process
of lawmaking is fair and open to all on an equal basis, then that
can only undermine respect for the rule of law.

I would just add that the whole question of lobbyists is only one
part of the problem. The core issue is the pervasive influence of
money in politics. So long as we have a political system in which
office seekers must raise large sums of money from people with a
direct interest in legislation, the regulation of lobbying by itself will
not fully solve this problem. A lobbyist without a PAC has a hard
time corrupting the process. We must ensure that a private citizen
without a PAC gets at least the same consideration as the powerful
moneyed interests. That is the ultimate goal of our work.

So I want to welcome our witnesses today and thank them for
their testimony and their assistance.

[The prepared statement of Mr. Nadler follows:]

PREPARED STATEMENT OF THE HONORABLE JERROLD NADLER, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF NEW YORK, AND CHAIRMAN, SUBCOMMITTEE ON
THE CONSTITUTION, CIVIL RIGHTS, AND CIVIL LIBERTIES

Recent scandals, including criminal convictions, involving prominent lobbyists,
Members of Congress, of the executive branch, and their staff, have heightened pub-
lic awareness of the need to reform the way Congress does its business.

In keeping with our pledge to reform this institution, the Democratic Leadership
put forward, and we adopted, changes to the House Rules in the first 100 hours of
this Congress.

Today we begin consideration of proposed changes to the Lobby Disclosure Act.
The Senate has already acted, with the passage of S. 1. The House is now beginning
its consideration of these issues. In addition to the Senate bill, we also have a num-
ber of proposals put forward by members of this Committee, by other members of
the House and by various activists. These proposals merit careful consideration.

It is my hope that this hearing will enlighten our efforts, and that we will be able
to work together, on a bi-partisan basis, to advance a reform agenda.

Some of these issues are very difficult, but we have an obligation to deal with
them, and to do it right. The American people sent a clear message in November
that they want their government cleaned up. We ignore that message at our peril.

If the public loses confidence that the process of lawmaking is fair and open to
all on an equal basis, that can only undermine respect for the rule of law.

I would just add that lobbyists are only one part of the problem. The core issue
is the pervasive influence of money in politics.

So long as we have a political system in which office seekers must raise large
sums of money from people with a direct interest in legislation, the regulation of
lobbying, by itself, will not fully solve the problem. A lobbyist without a PAC has
a hard time corrupting the process.

We must ensure that a private citizen without a PAC gets at least the same con-
sideration as the powerful, moneyed interests. That is the ultimate goal of our work.

So, I want to welcome our witnesses today, and thank them for their testimony
and their assistance.

Mr. NADLER. I would now recognize our distinguished Ranking
minority Member, the gentleman from Arizona, Mr. Franks, for his
opening statement.

Mr. FrRaANKS. Well, thank you, Mr. Chairman, for those kind
words. And they are reciprocated completely. I hope that all of us
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on this Committee can remind ourselves that we are here for such
a brief time and that we are here to promote human dignity and
human freedom. And I consider it a privilege to be here.

Mr. Chairman, the introduction of this bill was preceded by high-
profile ethics probes into actions by prominent officials, most nota-
bly in the Abramoff scandal.

The public, and many of us here, called for decisive action to
clean up Beltway politics and to curb the misdeeds of unscrupulous
officials and lobbyists. This should be the objective of this bill.

However, I am extremely disappointed to learn, through all three
prepared statements of the Democrats’ witnesses, that there is, in-
deed, a movement afoot to revive the blatantly unconstitutional
grassroots lobbying provisions that were wisely stripped from the
Senate version of this bill, because they had no connection with
Washington’s ethical scandals.

Grassroots lobbying was defined in the original bill as “the vol-
untary efforts of members of the general public to communicate
their own views on an issue to Federal officials or to encourage
other members of the general public to do the same.”

Just reading those words describing what speech could be
criminalized under such provisions should chill the spine of anyone
who supports a strong first amendment.

Grassroots lobbying is the very lifeblood of a healthy democratic
Government. Grassroots lobbyists are, perhaps, a preacher in Kan-
sas, who encourages his congregation to voice their values, or a
young activist blogger in Manhattan, who encourages her readers
to take action to support the saving of the people in Darfur, or a
non-profit in Scottsdale that encourages letter-writing campaigns
to pressure for improved child health care, and I could go on.

What grassroots lobbying provisions would do to such people is
the question. It would require them to register with the Govern-
ment and report completely and thoroughly each qualified commu-
nication that was made in their efforts.

Failure to capture each piece of data required by the Government
could result in 10 years in prison and hundreds of thousands of dol-
lars in fines. That is 10 years in prison, hundreds of thousands of
dollars in fines for free speech in America.

Mr. Chairman, the Supreme Court has made clear that such ef-
forts to regulate political activity beyond direct contact with Mem-
bers of Congress is in “serious constitutional doubt.”

In Rumley v. the United States, the Supreme Court noted, “it is
said that indirect lobbying by the pressure of public opinion on the
Congress is an evil and a danger. That is not an evil. It is a good,
the healthy essence of the democratic process.”

Grassroots lobbying is largely responsible for the very formation
of this country. Grassroots lobbying, through the publishing of the
Federalist Papers, the famous essays written by James Madison
and Alexander Hamilton, is largely responsible for the ratification
of our Constitution.

And grassroots lobbying, Mr. Chairman, protected each and
every guarantee of that Constitution’s first amendment: “Congress
shall make no law respecting an establishment of religion, or pro-
hibiting the free exercise thereof; or abridging the freedom of
speech, or of the press; or of the right of the people peaceably to
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assemble, and to petition the Government for a redress of griev-
ances.”

But for grassroots lobbying, there would be no American Revolu-
tion. There would be no abolition of slavery, no labor movement, no
women’s movement, no civil rights movement, because very few
people would risk 10 years in prison and hundreds of thousands of
dollars in fines for failing to perfectly capture every qualified in-
stance of free speech made to spur their cause. How would Dr.
Martin Luther King have fared under such a law?

Subjecting to Federal regulation the voluntary efforts of members
of the general public to communicate their views cuts to the very
core of freedom of speech that has made this country the most vi-
brant, creative and free Nation on Earth.

Grassroots lobbying regulation is unconstitutional, Mr. Chair-
man. It does nothing to even address the real ethical scandals in
Government. And it has no place in this bill, now, or in the future.

And with these concerns in mind, I look forward to hearing from
all the witnesses today.

Thank you, Mr. Chairman.

[The prepared statement of Mr. Franks follows:]

PREPARED STATEMENT OF THE HONORABLE TRENT FRANKS, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF ARIZONA, AND RANKING MEMBER, SUBCOMMITTEE
ON THE CONSTITUTION, C1VIL RIGHTS, AND CIVIL LIBERTIES

The introduction of this bill was preceded by high-profile ethics probes into ac-
tions by prominent government officials, most notably in the Abramoff scandal. The
public, and many of us here, called for decisive action to clean up Beltway politics
and to curb the misdeeds of unscrupulous officials and lobbyists. This should be the
objective of the bill, and I am 100% behind this effort.

However, I am extremely disappointed to learn, through all 3 prepared state-
ments of the Democrats’ witnesses, that there is indeed a movement afoot to revive
the blatantly unconstitutional grassroots lobbying provisions that were wisely
stripped from the Senate version of this bill because they had no connection with
Washington’s ethical problems.

Grassroots lobbying was defined in the original bill as (quote) “the voluntary ef-
forts of members of the general public to communicate their own views on an issue
to federal officials or to encourage other members of the general public to do the
same.” (unquote). Just reading the words describing what speech would be
criminalized under such provisions should chill the spine of anyone who supports
a strong First Amendment.

Grassroots lobbying is the VERY LIFEBLOOD of a healthy democratic govern-
ment.

Grassroots lobbyists are, perhaps, a preacher in Kansas who encourages his con-
gregation to voice their values; or a young activist blogger in Manhattan who en-
courages her readers to take action to support the saving of the people in Darfur;
or a nonprofit in Scottsdale that encourages letter writing campaigns to pressure
for improved child health care, and I could go on.

What would the grassroots lobbying provision do to such people? It would require
them to register with the government and report completely and thoroughly each
qualified communication that was made in their efforts. Failure to capture each
piece of data required by the government could result in 10 years in prison and hun-
dreds of thousands of dollars in fines! That’s 10 years in prison; Hundreds of
thousands in fines. For exercising free speech in America.

Mr. Chairman, the Supreme Court has made clear that such efforts to regulate
political activity beyond direct contact with Members of Congress is in—quote—“se-
rious constitutional doubt.”! In Rumely v. United States, the Supreme Court noted:

“It is said that indirect lobbying by the pressure of public opinion on the Con-
gress is an evil and a danger. That is not an evil; it is a good, the healthy es-
sence of the democratic process. . . .”

1 Rumely v. United States, 345 U.S. 41, 47 (1953).
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Grassroots lobbying is largely responsible for the very formation of this country.
Grassroots lobbying through the publishing of The Federalist Papers, the famous es-
says written by James Madison and Alexander Hamilton, is largely responsible for
the ratification of our Constitution. And grassroots lobbying is protected by each and
every guarantee of that Constitution’s First Amendment: (quote) “Congress shall
make no law respecting an establishment of religion, or prohibiting the free exercise
thereof; or abridging the freedom of speech, or of the press, or the right of the people
peaceably to assemble, and to petition the government for a redress of grievances.”

But for grassroots lobbying, there would be no American Revolution, No Abolition
of Slavery, No Labor Movement, No Women’s Movement, and No Civil Rights Move-
ment, because very few people would risk 10 years in prison and hundreds of thou-
sands of dollars in fines for failing to perfectly capture every qualified instance of
free speech made to spur their cause. How would Dr. Martin Luther King have
fared under such a law?

Subjecting to federal regulation the voluntary efforts of members of the general
public to communicate their own views cuts to the core of the freedom of speech that
has made this country the most vibrant, creative, and free nation on Earth.

Grassroots lobbying regulation is unconstitutional, Mr. Chairman. It does nothing
to even address the real ethical scandals in government, and it has no place in this
bill now or in the future.

With these concerns in mind, I look forward to hearing from all the witnesses
today.

Mr. NADLER. Thank you.

We will now hear an opening statement from the distinguished
Chair of the Committee, who has requested to make an opening
statement.

Mr. CoNYERS. Thank you, Chairman Nadler.

I needed to just say a couple of things, because, in my mind, my
approach here connects the subject matter today with the con-
fidence that the American people have to have in the integrity of
the ballot, the integrity of the voting process, and the lobbying re-
form that we are undertaking.

And I commend you for doing this without the usual convenience
of having a piece of legislation to discuss one way or the other. I
think we have to take into consideration the unusual circumstances
in which this hearing is taking place. I think it is something that
must be done, because we have an obligation in the 110th to move
forward on this.

There are only three points that, to me, I would like to hear from
the witnesses on: stronger revolving-door provisions, enhanced dis-
closure, and stronger enforcement. And it has already been re-
marked by all of you, how long should Members be delayed before
they can lobby their former colleagues? I think this is a valid ques-
tion that we all should entertain collectively.

We need more disclosure from lobbyists about their clients and
their contacts with Members of Congress. And so we need more
sunlight on this part of the questions that we are examining.

We want questions of gifts and pay travel to be very carefully
parsed, so that we know that we are not just building a wall which
can be gone around easily. And I think we should increase the pen-
alties for non-compliance or violation of the lobbying disclosure act
requirements.

And so, with that said, I thank you for the opportunity to make
an opening comment. And I look forward to this distinguished
panel of witnesses.

[The prepared statement of Mr. Conyers follows:]
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PREPARED STATEMENT OF THE HONORABLE JOHN CONYERS, JR., A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF MICHIGAN, CHAIRMAN, COMMITTEE ON THE JUDI-
CIARY, AND MEMBER, SUBCOMMITTEE ON THE CONSTITUTION, CIVIL RIGHTS, AND
C1vIL LIBERTIES

First, I believe there is a strong need for lobbying reform legislation. A public
opinion poll taken in 1964 found that 76% of the American people trusted their gov-
ernment to do what is right most or all of the time. More than forty years later,
the landscape is decidedly different, with the vast majority of the public having a
strong lack of faith in Washington’s decisions. A January 2006 CBS News/New York
Times poll found that only 27% of Americans said they trust the Federal Govern-
ment to do what’s right “most of the time” and only 5% said that they trusted the
Federal Government to do what’s right “just about always.”

The public’s skepticism is partially driven by recent scandals involving lobbyists
and Members of Congress. We all know the details and there is no need to repeat
them here. What is important about these scandals is that they have revealed sys-
temic problems in the way the profession of lobbying is carried out and how lob-
bying activities are disclosed. We need to fix these problems.

I believe that there are three essential ingredients to an effective lob-
bying reform measure:

Stronger Revolving Door Provisions.

Current law only requires Members to wait one year after they leave the Congress
before they can lobby their former colleagues. This has led to the unfortunate ap-
pearance that people simply run for Congress as a stepping stone to a lobbying ca-
reer. There is also the unfortunate appearance that former friends and colleagues,
advocating on behalf of well heeled special interests, are given greater access to
elected officials than members of the public who argue for the public good. I believe
we need greater restrictions on this “revolving door” from congress to lobbying and
sometimes back and forth again.

Enhanced Disclosure.

We also need more disclosure from lobbyists about their clients and their contacts
with members of Congress. It has been said that sunlight is the best disinfectant.
We should require lobbyists to file more detailed reports disclosing their contacts
with Congress as well as certifications by the lobbyist that they did not give a gift
or pay for travel in violation of the rules. These reports should be filed electroni-
cally, more frequently—quarterly, rather than semi-annually—and they should be
made available to the public for free over the internet.

Stronger Enforcement.

Most significantly, an effective measure should increase the civil and criminal
penalties for violation of or noncompliance with the Lobbying Disclosure Act re-
quirements. This act alone will prove to be a great deterrent not only for corrupt
activity, and also will signal the general importance of timely and accurate disclo-
sures.

I thank the panel for joining us and I believe that today’s hearing will prove to
be a positive step in the direction toward real and effective lobbying reform.

Mr. NADLER. Thank you, Mr. Chairman.

In the interest of proceeding to our witnesses, and mindful of our
busy schedules, I would ask that other Members submit their
statements for the record.

Mr. IssA. Mr. Chairman, I have an opening statement.

Mr. NADLER. Without objection, all Members will have 5 days.

Do you object?

Mr. IssA. Yes, I do.

Mr. NADLER. Very well. The objection is heard. Mr. Issa?

Mr. IssA. Thank you.

And I understand the shortness of time, and I will be brief. But
I certainly think in order to have both sides be heard in the open-
ing process, we need to try to have both sides heard.

Mr. Chairman, I appreciate your holding this hearing. And I, too,
would join with you in saying that there is a need for reform of
many of the aspects of the existing campaign finance laws, not the
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least of which is the continued abuse by 527s of the clear intent
of prior legislation.

Additionally, though, I would like to bring note to the Chair’s or-
ganizational letter on this hearing, in which, Mr. Chairman, you
said the need for legislation—and the paragraph that concerns me
the most for today is the one that says the need for further reform
is highlighted by—during the 109th Congress, by scandals involv-
ing—and you go on to say Jack Abramoff. No problem there. You
note Native American tribes.

Of course, my only problem here is I neither see these Govern-
ment entities from being covered under the Senate legislation, nor
were they covered by the House rules, even though that was asked
for, that we not give a pass to Government entities, which is ex-
actly what Jack Abramoff took advantage of. So it is very clear that
that is not a genuine statement of reform, either under the Senate
bill or under Speaker Pelosi’s reforms.

But, additionally, I would like to take exception to the fact that
all of the examples included only Republicans as scandalous. Addi-
tionally, not only did you not include Mr. William dJefferson’s
$90,000 of cash in his freezer, but you, in fact, included former
Senator Conrad Burns, charged with nothing, and House Majority
Leader Tom DeLay, whose only violation was a State law, which,
to date, has not been adjudicated.

So I think that to disparage two Republicans, and then to name
two additional Republicans, both of whom have gone to jail, and
gone to jail for existing laws, points up exactly the fallacy of the
hearing here today.

We are not talking about laws which are not in place, remedies
that do not exist, just the opposite. What we are doing is showing
examples of failure to act, when we already could have acted in the
case of the Abramoff Government loophole. And, then, on a par-
tisan-only basis naming Members of Congress—and former Mem-
bers of Congress, I should say—two of whom would certainly not
be covered by any or all of the proposed legislation. And the other
two are in jail today for the crimes they committed.

So, Mr. Chairman, I would hope that, in the spirit of bipartisan
behavior, we would get to dealing with 527s, we would respect the
constitutional right of free speech, and that we would move the leg-
islation in a direction which was bipartisan and not one that starts
off so overtly partisan.

With that, I yield back.

Mr. NADLER. Thank you.

Without further objection, all other Members will have 5 legisla-
tive days to submit opening statements for inclusion in the record.

[The prepared statement of Mr. Cohen follows:]

PREPARED STATEMENT OF THE HONORABLE STEVE COHEN, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF TENNESSEE, AND MEMBER, SUBCOMMITTEE ON THE
CONSTITUTION, CIVIL RIGHTS, AND CIVIL LIBERTIES

I look forward to hearing from the witnesses today regarding Senate Bill S.1,
which enhances the transparency for interactions between Members of Congress and
lobbyists. Too much of the important decision-making in Washington is influenced
by the power and influence exerted by lobbying activity which takes places far from
public view. Such a situation can easily lead to abuses of the public trust, as evi-
denced by the high-profile scandals from the previous Congress. I hope to learn
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more not only about how S.1 increases transparency, but also about how we in the
House of Representatives can further strengthen reform of the lobbying process.

[The prepared statement of Mr. Jordan follows:]

PREPARED STATEMENT OF THE HONORABLE JIM JORDAN, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF OHIO

Mr. Chairman, I wish to express my approval of Sen. Robert Bennett’s (R-UT) ac-
tions in introducing S.AMDT. 20—passed in the Senate on January 18—which re-
moved the grassroots lobbying requirements from the bill that is before us today.

The Senate rejection of this grassroots lobbying provision is entirely appropriate.
It would be counter to our purposes in increasing transparency and accountability
in government to pass a provision that would greatly restrict the ability of our con-
stituents to organize and petition us. Would we not have much less accountability
if we silence the families and taxpayers that we serve?

Mr. Chairman, it is obvious that restricting grassroots organizing would run
counter to the First Amendment of the United States Constitution, which we swore
to uphold. We are clearly forbidden from making any law that would restrict each
citizen’s right to assemble and petition government. Grassroots organizations play
a valuable role in keeping their members up-to-date on legislative activities in Con-
gress. Because of them, citizens are able to stay better informed on the issues most
meortant to them and better able to cut through the confusing jargon we often use

ere.

It is clear that placing grassroots groups under the same restrictions as profes-
sional lobbyists will greatly slow their activities at best and kill many of them off
at worst. Many small grassroots organizations will have difficulty understanding
and following the new requirements they would be expected to meet, and the risks
of accidental failure to comply would intimidate them into shutting down their ac-
tivities. Our nation and our constituents would then be the poorer for it. We would
be slowing democratic discourse.

Mr. Chairman, I want to express my continued concern and wish that this grass-
roots lobbying provision NOT reappear in this House in any form. Democracy de-
mands that we vigilantly preserve the rights of our constituents and we must keep
the lines of communication with them wide open.

Mr. NADLER. Without objection, the Chair will be authorized to
declare a recess of the hearings.

We will be joined today by our colleague, the gentleman from
Massachusetts, Mr. Meehan. Our colleague has been a leader on
this issue for many years. Without objection, the gentleman from
Massachusetts——

Mr. FRANKS. Mr. Chairman?

Mr. NADLER. One second—will be permitted to sit with the Sub-
committee to ask questions of the witnesses for 5 minutes.

Mr. FRANKS. Mr. Chairman, at the request of the Ranking Mem-
ber Smith, I respectfully object to the participation of a non-Sub-
committee Member.

House rules provide for participation in hearings only by the
Members of that Committee or Subcommittee. House Rule 11
states each Committee shall apply the 5-minute rule during the
questioning of witnesses in a hearing until such time as each Mem-
ber of the Committee who so desires has had an opportunity to
question each witness.

The Committee rules only explicitly allow the participation of
non-Members of a Subcommittee in one instance, and that is for
the Chair and Ranking Member to participate as ex officio Mem-
bers of any Subcommittee.

Any exception to the rules must be granted under unanimous
consent, and, as a general policy, we intend to object to the partici-
pation of non-Members.
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Ranking Member Smith believes this should be an across-the-
board policy at the Judiciary Committee.

Put simply, membership on a Subcommittee should mean some-
thing. Subcommittee membership allows Members the privilege of
participation.

Also, setting a precedent that allows one non-Member of a Sub-
committee to participate could lead to a situation where 10 other
Members might also want to do so.

I want to stress that this objection has nothing to do with the
Member in question or the subject matter at hand. Rather, we
want to establish a general principle that being elected to a Sub-
committee carries some real weight. Participation in a hearing
should be the privilege of the Members of that Subcommittee.

Thank you, Mr. Chairman.

Mr. NADLER. I would remind my friend that under Mr. Chabot’s
chairmanship, when I was the Ranking minority Member for the
last 6 years, this Subcommittee routinely extended the courtesy of
allowing Members of the full Committee, and other Members, re-
gardless of party, to participate in hearings of the Subcommittee.

It was always our aim, despite the sometimes strenuous dis-
agreements we had on policy, to conduct the business of the Sub-
committee with dignity and comity. It is my hope that we will be
able to continue to function in that collegial spirit.

I would urge my friend to reconsider his objection and remind
him that once people start objecting to routine courtesies, there is
likely no end to it. I hope the Members will not drag the Sub-
committee down that path.

We have been sent here by the voters to do their business. I am
determined to follow that mandate. And I hope we can continue,
as we have in the past, to extend routine courtesies to other Mem-
bers of the full Committee.

Regardless, I remain committed to applying the rules in a fair
and even-handed manner, but I would invite the gentleman to re-
consider his objection, if he would.

Mr. FRANKS. Mr. Chairman, at such time as the Ranking Mem-
ber and the Chair of this Committee can have colloquy among
themselves, I have to maintain my objection.

Thank you, sir.

Mr. IssA. Mr. Chairman, I would ask for a unanimous consent
request.

Mr. NADLER. The gentleman will state his unanimous consent re-
quest.

Mr. Issa. My unanimous consent is, in the alternative to that
proposal, that we divide our time equally, alternating 5 minutes
per side. If the majority would agree to a back and forth in per-
petuity on a 5-minute-per-side, then we would be equally dividing
the time, and it would be irrelevant who you chose to recognize on
your side versus the Ranking Member on their side.

Mr. NADLER. I am not sure I understand what you are proposing.

Mr. IssA. For each hearing in which unanimous consent was
granted. Mr. Chairman, on the floor, we normally divide time
equally 30 minutes per side, 10 minutes per side. This allows for
each side to control
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Mr. NADLER. The rules provide that every Member or every per-
son who sits here gets 5 minutes. Now, we have always followed
the practice—and I don’t know that anybody has ever kept count,
and I certainly never have. I mean, sometimes it may happen to
be, depending on attendance, more Republicans than Democrats or
more Democrats than Republicans, and so be it. We have never
said that, well, there are more Republicans here, so some Democrat
will get 10 minutes. I mean, I don’t think we want to go down
that—every Member, 5 minutes, sir.

Mr. IssA. Mr. Chairman, I offered the unanimous consent in
order for the Chair of the full Committee and the Ranking Member
to be able to work together in a collegial fashion to find an alter-
native that might be mutually accepted.

Mr. NADLER. I am not sure—I am going to have to object at this
time.

Mr. IssA. That is fine.

Mr. NADLER. Because I think we should continue to follow alter-
nating 5 minutes, and we will let the full Committee Chair and the
Ranking minority Member of the full Committee deal with this fur-
ther.

For what purpose does the gentleman from Tennessee seek rec-
ognition?

Mr. COHEN. Mr. Chairman, if I could just make like a minute-
and-a-half opener.

Mr. NADLER. Without objection.

Mr. CoHEN. Thank you, Mr. Chairman.

I am the freshman here and the new person. And I don’t know
about Republicans and Democrats and who did wrong. There has
been wrong done by Democrats and there has been wrong done by
Republicans.

It was shown in the last election, though, that the people felt
ethics was a major issue. And they didn’t like a lot of the things
they read about in Congress. And Congress went to its lowest point
ever in the public’s regard. It was like 30-something percent. And
they voted the Democrats in in record numbers. So the public
spoke.

But, regardless, if they were speaking about Democrats or Re-
publicans, but they said they want better ethics laws. And we need
to work together.

If Mr. Meehan has expertise—when I was chairman of State and
local, and we dealt with ethics laws, we encouraged people like that
to come forward and help us draw a better law for the public’s in-
terest.

I would hope we could have the best expertise, the best experi-
ence and institutional knowledge to be brought here for the public’s
issue.

This isn’t a Republican-Democrat thing. This is to make Con-
gress better, to uplift all of us.

And I am really amazed that somebody brings up Dr. Martin Lu-
ther King in terms of 527s when you are talking about speech. Dr.
King changed this Nation by the force of his issue, by the people
going to the streets, by what mankind should have done 100 years
earlier to pass civil rights laws, after 100 years of Jim Crow. And
to invoke Dr. King’s name on money and politics is the opposite of
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what Dr. King was about. He was about issues. He was about spir-

it. He was about soul. He wasn’t about dollars. And I object to that

le;sl lt}:f congressperson from the district where he was unfortunately
illed.

Thank you, Mr. Chairman.

Mr. NADLER. Thank you.

I vslzould now like to introduce the distinguished members of our
panel.

We have Ken Gross. Our first witness is a leading expert in the
law of lobbying and campaign finance. Ken Gross is a partner at
the firm of Skadden, Arps, where he heads the political law group.
He advises many Fortune 500 companies relating to the regulation
of political activities.

He appears frequently as a legal commentator on CNN, Fox and
other networks. And his quotes appear regularly in the national
newspapers. Formerly, he was associate attorney general at the
Federal Election Commission, where he supervised the Office of the
Gecrlleral Counsel Enforcement staff and oversaw the legal review of
audits.

He serves on the ABA Committee on Election Law and co-chairs
the Practicing Law Institute’s seminar on “Corporate Political Ac-
tivities.” Also, he co-chairs the BNA publication on Corporate Polit-
ical Activities.

We also have Sarah Dufendach, who is the chief of legislative af-
fairs for Common Cause, an organization created by John Gardner
in 1970 as one of the very first non-partisan, public-advocate, Gov-
ernment-watchdog groups.

I would like to join my colleagues in welcoming Sarah back to the
Hill. She served in the United States House of Representatives as
a top aide for former Congressman and former Whip David Bonior
for over 25 years.

Sarah left the Hill to become the chief operating officer for the
Vietnam Veterans of America Foundation, a $25 million NGO, pro-
viding health care for landmine victims in 24 countries over four
continents. It received the Nobel Peace Prize for its work in the co-
alition, Campaign for a Landmine Free World. From there, she
joined Common Cause.

We then have Professor Smith, who returned to the Capital Uni-
versity campus faculty in 2005, after 5 years here in Washington,
where he served as commissioner, vice chairman and chairman of
the Federal Election Commission. As chairman, Professor Smith
oversaw the implementation of the McCain-Feingold campaign fi-
nance bill, and successfully fought to increase due process protec-
tions for defendants in FEC enforcement actions.

As with our other witnesses, he has previously testified before
Congress, and his writings have appeared in numerous academic
journals and popular publications. He is the author of “Unfree
Speech: The Folly of Campaign Finance Reform.” Professor Smith
is founder and chairman of the Center for Competitive Politics.

And, finally, we have Thomas Mann, who is the W. Averell Har-
riman chair and senior fellow in Governance Studies at The Brook-
ings Institution. Between 1987 and 1999, he was director of Gov-
ernmental Studies at Brookings. Before that, he was executive di-
rector of the American Political Science Association.
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He earned his B.A. in political science at the University of Flor-
ida and his M.A. and Ph.D. at the University of Michigan. He first
came to Washington in 1969 as a congressional fellow in the offices
of Senator Philip Hart and Representative James O’Hara.

Mr. Mann has taught at Princeton University, Johns Hopkins
University, Georgetown, the University of Virginia and American
University, and served as an expert witness in the constitutional
defense of the McCain-Feingold campaign finance law.

Gentlemen and ladies, each of your written statements will be
made part of the record in its entirety. I would ask that you now
summarize your testimony in 5 minutes or less.

To help you stay within that time limit, there is a timing light
at your table. I am sure you are aware of that. When 1 minute re-
mains, the light will switch from green to yellow, and then red,
when the 5 minutes are up. Thank you very much.

Mr. Gross?

TESTIMONY OF KENNETH GROSS, SKADDEN, ARPS, SLATE,
MEAGHER & FLOM LLP

Mr. GROSS. Good morning, Chairman Nadler, Ranking Member
Franks and other Members of the Committee. Thank you for invit-
ing me to testify.

I support S. 1. I think it is a good bill, in general, with certain
reservations, which I will note.

It deals with a lot of provisions: gift provisions, lobby-disclosure
provisions, revolving-door provisions, et cetera.

In terms of gifts, since the gift ban went into effect in the House
on January 4th, it has actually, I think, worked fairly well.

I wouldn’t mind if there was a small de minimis exception. I
don’t know if the horse has left the barn on that, but I have dealt
with more questions about tuna-fish sandwiches served during
plant tours and fact-finding trips and a member visiting with an
editorial board for a newspaper that may happen to have a lobbyist
in their organization.

And I think the executive branch 20-50 rule—20 per occasion
and 50 for the year—just takes away a lot of small silly questions,
so you don’t have to throw a $10 bill on the table for a tuna-fish
sandwich while you are touring around a plant or some other pres-
entation that doesn’t quite meet the widely attended exception.

In terms of the lobby provisions, I support them. They have quar-
terly reporting, which is a good thing, more contracted periods for
when the report has to be made on the public record. It has the
gift disclosure on it. It cross references the FEC political informa-
tion as well.

I think that there are certain small provisions that should be
blended, so the timing of the information on political contributions
coincides with the FEC and that the threshold is over $200, not
$200, which can create some problems with the way information is
reported.

In fact, I think it could be strengthened with some additional
breakdown on the lobby report between in-house lobbying, outside
lobbying and trade-association dues related to lobbying. That is all
required on the current report, but it is one aggregate number. And
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I think if there was a breakdown of it, it would further compliance
and be a more meaningful report.

There is a part of the disclosure on the S. 1 proposal that does
cause me some concern, and that has to do with the bundling pro-
visions.

What the law says is that if a lobbyist collects or arranges for
contributions to be forwarded to a Member of Congress, a can-
didate, that that information has to be disclosed.

I am having a lot of difficulty understanding what that provision
is saying. I think I know what it means to collect, if you are actu-
ally gathering contributions and forwarding them to a candidate or
even distributing coded envelopes, which is what is the law at the
FEC right now. That is how they define bundling. But I do not
know what it means to arrange for a contribution. I do not know
what it means to have an informal agreement to forward contribu-
tions, solicit contributions, direct contributions, when you are not
actually necessarily handling the contribution.

If T serve on your national finance committee and I say I will
raise $25,000 for you, and then I send an e-mail to everybody in
the district who I think is likely to contribute to you, thousands of
dollars are going to come in over the transom from those people,
potentially, not because of my e-mail, but I could claim credit for
it.

And we all know that when a contribution comes over the tran-
som, it has got many claimants, you know, perhaps more claimants
than Anna Nicole’s baby has. And we are going to see multiple re-
porting of the same money coming over. I think there needs to be
either an elimination of the arrangement provision.

The other part of it is I have to report, as a lobbyist, any con-
tributions that the Member has actual knowledge that I have solic-
ited or raised. How am I supposed to know what actual knowledge
the Member or the candidate has of contributions have been
raised? And, as has been noted, you know, there are serious pen-
alties in these bills. And I think that has to be looked at again be-
fore it becomes part of a House bill.

In terms of the grassroots lobbying, I know that is a hot-button
issue. All I have really said about that is that I think that you
could draft a grassroots-lobbying law that deals with, you know,
sort of hired lobbying efforts over very high thresholds, and it
would survive a facial challenge under the law. I mean, the 1954
decision on Harris does say that artificially stimulated letter-writ-
ing campaigns can be subject to disclosure.

The only concern that I have in the area of grassroots is that it
cannot interfere with associational rights of an organization, and it
can set up a rubric for as-applied challenge. I think the grassroots
provisions could be written to survive a facial challenge, but there
probably would be a good bit of litigation over the application of it
as to any particular group. And I have expressed some concerns
about that, despite, I think, the ability of Congress to write a law
that could survive an overall challenge.

Finally, the revolving-door——

Mr. NADLER. The 5 minutes has expired. Could you finish your
statement?

Mr. GrosS. Sure.



14

I think that the provision in the revolving-door section that re-
quires Members of Congress not to participate behind the scenes
goes too far. I think the 2-year restriction on making appearances
works. But it is an infringement to extend it to behind-the-scenes
activity. That is not where the undue influence is exercised. It is
exercised when you are making an appearance or you are using the
name of a Member in trying to get in the door.

Thank you.

[The prepared statement of Mr. Gross follows:]

PREPARED STATEMENT OF KENNETH A. GROSS

(WITH THE ASSISTANCE OF MATTHEW BOBYS AND CHRISTINE KIRK)

Good morning Chairman Nadler, Ranking Member Franks, and Members of the
Judiciary Subcommittee on the Constitution, Civil Rights, and Civil Liberties.
Thank you for the opportunity to appear before you today to discuss the merits of
S. 1 and the Senate approach to lobbying reform.

My name is Kenneth Gross. I am a partner at Skadden, Arps, Slate, Meagher &
Flom LLP, where I head the firm’s political law practice. I specialize in compliance
with campaign finance, lobbying, and ethics laws. Prior to Skadden, I was head of
enforcement in the General Counsel’s Office of the Federal Election Commission.

S. 1 is, overall, a constructive step toward positive reform of the federal lobbying
law. By emphasizing increased disclosure, the bill succeeds in effecting practical
change in the way lobbying activities are reported and monitored without infringing
upon our First Amendment rights as citizens to petition our government for a re-
dress of grievances.

With regard to gifts, the House has already adopted strong gift rule provisions.
However, I continue to believe that there is room for a de minimis provision. It does
not have to be $50, the previous threshold which some believe was abused and often
exceeded, but a small exemption for meals of $20 or less per occasion would take
care of many situations that may arise during, for example, a plant visit or other
meetings at which a meal is served but where the requirements for a widely at-
tended event are not met.

The bill undertakes to increase the transparency of lobbying by requiring more
frequent disclosure with a shorter lag time (days between the end of a reporting pe-
riod and the report’s due date), and by requiring more substantive disclosure—for
example, requiring lobby registrants and their lobbyists to disclose their federal po-
litical contributions and those made by their PACs; and requiring the reporting of
certain gifts to Members and legislative staff made by lobby registrants, lobbyists,
and their PACs. However, there should also be a breakdown of the aggregate
amount currently disclosed on a corporate lobby report. The following should be sep-
arately itemized: (1) the value of in-house personnel, including overhead expenses
for all employees (not just those who meet the 20% threshold); (2) outside lobbyist
fees; (3) trade association dues related to lobbying; and (4) travel and entertainment
expenses.

S. 1 takes great steps to increase the transparency of governmental decision-mak-
ing by making electronic filing the standard and requiring reports to be searchable,
sortable, and posted quickly for the benefit of the public.

Although the bill does not create an independent enforcement body, it does in-
crease the penalties for violations of the lobbying law and the making of gifts and
for the first time exposes donors of gifts to civil enforcement liability. I advocate a
m?aning‘ful and measured enforcement of the law to ensure compliance with these
reforms.

There are three different areas of reform that I would like to address today: bun-
dling, grassroots lobbying, and the revolving door.

BUNDLING

S. 1 requires lobby registrants and their lobbyists to disclose the recipients of con-
tributions of $200 or more per year that they “collected or arranged” and the aggre-
gate amount of those contributions. “Collected funds” include those that a lobbyist
forwards to a campaign. “Arranged funds” include (i) formal and informal agree-
ments to “credit” contributions as being raised, solicited, or directed by a lobbyist
or (ii) actual knowledge by the lobbyist that the candidate is aware that the lobbyist
raised, solicited, or directed the contributions. A lobbyist must also disclose the ag-
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gregate amount or a good faith estimate of the amount of campaign contributions
raised at a fundraiser that he or she hosted or sponsored.

Regarding “collected funds,” under current federal election law, an individual who
bundles contributions must file a conduit report with the Federal Election Commis-
sion. It is impermissible for an individual acting as a representative of a corpora-
tion, for example as a Vice President for Government Affairs, to collect and forward
contributions. However, an individual who has a significant position in a campaign
and has been authorized by the campaign to raise funds, is permitted to collect and
forward contributions without disclosing this activity. Thus, depending on the cir-
cumstance, bundling contributions may be illegal, require special disclosure, or re-
quire no disclosure.

What constitutes “arranging” contributions is even more difficult to define in ap-
plication. It is typical that contributions received by a committee have more than
one individual claiming credit for them; it is up to the committee to sort this out.
This provision might have the effect of individuals claiming credit for contributions
beyond those they are responsible for raising. For example, an individual could have
an agreement with a campaign to raise a certain amount of money, and send out
hundreds of e-mails soliciting contributions, and claim credit for all contributions
made by the recipients of those e-mails, which would result in an inflated amount
of contributions credited to the individual and campaign.

Additionally, much of the money raised for federal campaigns (in particular, for
presidential campaigns) is not raised by lobbyists but by friends of a candidate or
by senior corporate executives who do not meet the definition of “lobbyist.” The bun-
dling rules only apply to contributions collected or arranged by those defined as lob-
byists. If Congress is interested in a more complete disclosure provision, it would
have to apply to all individuals, not just lobbyists. Consequently, the bundling provi-
sion as written in S. 1 is vague and open to misapplication. It should be drafted
so it is limited to contributions physically handled by a lobbyist or those forwarded
to a campaign in coded envelopes, as is currently required under Federal Election
Commission rules.

GRASSROOTS LOBBYING

As you know, the Senate deleted the grassroots lobbying provision from S. 1. The
concerns over the now-deleted provisions have been generally overstated, but it
would be wrong to require disclosure of communications among members or employ-
ees of an organization. If the required disclosure is limited to information regarding
the cost of artificially stimulated letter-writing or electronic communications, some-
times called “astroturf lobbying,” there are fewer constitutional concerns. In 1954,
the Supreme Court specifically upheld the disclosure of artificially stimulated letter-
writing campaigns, and I believe would do so again if legislation was narrowly
drawn to address disclosure of astroturf lobbying with a specific call to action on
legislation in the communication. However, an as-applied challenge may succeed if
a particular group can demonstrate that disclosure would result in harassment or
threats of reprisal against group members.

REVOLVING DOOR

Any restrictions on prohibiting Members or certain staff from lobbying after they
leave Congress must be narrowly and clearly drawn. Existing restrictions on ap-
pearances by Members and senior staff meet that standard. S. 1 contains a provi-
sion not previously seen at the federal level. It prohibits appearances as lobbyists
and behind-the-scenes lobbying activities of former Members for two years after
leaving Congress. At the very least, the enforceability of such a provision may be
difficult. At worst, it may constitute an improper infringement on an individual’s
right to engage in certain lobbying activities.

The proposed changes that we are discussing today only address part of the puz-
zle; the regulation of lobbying activity is a delicate process. Lobbying is a protected
core First Amendment right. Effective disclosure is the only viable method of regula-
tion, and this bill addresses shortcomings in the current law. It is my sincere hope
that with the changes proposed in S. 1 and the other issues under discussion here,
it will start the process of restoring public confidence in the legislative process.

Mr. NADLER. Thank you very much.
Ms. Dufendach?
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TESTIMONY OF SARAH DUFENDACH, CHIEF OF
LEGISLATIVE AFFAIRS, COMMON CAUSE

Ms. DUFENDACH. Good morning. My name is Sarah Dufendach.
I am the chief of legislative affairs for Common Cause. I want to
thank Chairman Nadler and Ranking Member Franks and the
Subcommittee for holding this important hearing and for inviting
Common Cause.

For 37 years, Common Cause has worked for an open, account-
able and ethical Congress. These issues matter greatly to our
300,000 members across the country.

The Subcommittee has asked this panel to give our perspectives
on S. 1, focusing on three particular issues and how we think the
legislation could be made better.

Common Cause strongly supports the bundling provisions of S.
1. Bundling is becoming so prevalent that many presidential can-
didates are feeling the public pressure to disclose their own bun-
dling. When lobbyists disclose only how much they personally give
to a Member’s campaign, it may vastly underestimate the true ef-
forts that that lobbyist could be making in soliciting substantially
more money for that Member. The absence of this information
gives an unrealistic picture of the role that lobbyists are playing in
election fundraising.

Common Cause also strongly supports the revolving-door provi-
sions in S. 1. Changing the cooling-off period for Members of Con-
gress from 1 year to one congressional session better reflects the
realities of the legislative and election cycles.

Lobbying is much more than just contacting Members. So the
definition should be expanded to reflect the full range of knowledge
and skills which make hiring former Members so attractive to
wealthy and powerful special interests.

The cooling-off period only affects staff making over $110,000. It
is still just 1 year and only affects lobbying contacts, not activity.
It does expand the staff lobbying prohibition from just their former
Members and Committees to the entire body, to the whole House.
But that better reflects the true reach that staff at that pay grade
have.

Common Cause believes Astroturf lobbying activities should be
disclosed. For those who think we don’t need this type of disclosure,
I have got three words: Harry and Louise.

According to media accounts, Health Insurance Association of
America spent $17 million to pay for TV ads attacking the Clinton
health-care plan. None of that multimillion-dollar campaign had to
be publicly disclosed.

The public and elected officials need to know who is sponsoring
major campaigns seeking to turn public opinion. Otherwise, we
can’t understand the motivation and the true objectives behind that
effort.

S. 1 is, indeed, landmark ethics legislation. But most reform
groups think it falls far short in one very important area, and that
is enforcement of congressional ethics rules. Stricter rules mean lit-
tle if they are not enforced. And the public has lost faith in the
House to enforce its rules and discipline its own Members.
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In fact, the public, by 80 percent, supports establishing a perma-
nent, independent commission to investigate and enforce ethics
rules for Members of Congress and their staff.

State legislatures in 23 States have adopted some form of inde-
pendent ethics enforcement. The Kentucky legislative ethics com-
mission was established 14 years ago. When surveyed, 97 percent
of its legislators responded that an independent ethics commission
does a better job overseeing compliance with State ethics rules
than committees of legislators, such as the House or Senate Ethics
Committees. They felt the biggest contribution it had made is its
ability to depoliticize ethics enforcement.

Some critics say that independent ethics enforcement is unconsti-
tutional. The Constitution gives the House and the Senate the
power to punish its Members for disorderly behavior. But legal
scholars widely believe that Congress has the power to delegate the
receipt and investigation of complaints to an independent body,
provided that each chamber retain its power to make the final deci-
sion about disciplining its Members.

My time is running out, and so I will just note that Representa-
tive Michael Castle and Representative Todd Platts have intro-
duced a bill, H.R. 97, to establish an independent ethics commis-
sion in the House, which has been referred to this Subcommittee.

With that, I thank you for this opportunity to testify. And I look
forward to your questions.

[The prepared statement of Ms. Dufendach follows:]
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Chairman Nadler, Ranking Minority Member Franks, and members of the Subcommittee,
Common Cause welcomes this opportunity to testify on ethics and lobby reform. For 37 years,
Common Cause has worked for an open, accountable and ethical Congress. This issue matters
greatly to our 300,000 members and supporters.

1t also matters greatly to the American public as a whole. Last fall, voters demonstrated that last
year’s Congressional scandals greatly disturbed them. One member of this chamber resigned in
disgrace and was recently sentenced to 30 months in prison for making false statements and
conspiracy to commit fraud, charges related to his acceptance of lavish trips and other favors
from disgraced lobbyist Jack Abramotf. Another member pled guilty to accepting $2.4 million
in bribes from a defense contractor, and is serving a prison term of eight years and four months.
A third member made questionable advances to House pages, and left office under an ethical
cloud.. Yet another member remains the subject of a federal investigation examining whether he
accepted or solicited bribes from a foreign business interest for his efforts to gain them contracts
with U.S. firms.!

There is no mistaking tbe cumulative impact of last year’s headlines. The public made clear its
distaste for what appeared to be a culture of corruption in Washington at the polls last
November.

* Responding to an Oct. 6-8 USA Today/Gallup pre-election poll before the 2006 mid-term
elections, likely voters ranked government corruption among their top three issues, along
with Traq and terrorism.®

e Exit polls bore out the same conclusions, witb more than four in ten voters stating that
official corruption was extremely important to their vote.”

By turning out so many incumbents, this “wave election” should have sent a clear signal to
Congress: The public does not want “business as usual” at the Capitol. The voters want to be
able to rely on the integrity and high ethical standards of their elected officials.

Speaker Pelosi is to be commended for her very strong response to the public by strengthening
the ethics rules as the first order of business when the 110" Congress convened. The Speaker
also promised to consider lobby reform legislation at a later date.

The Senate responded to the public’s concerns with the passage of The Legislative Transparency
and Accountability Act of 2007, S.1, on January 18. This legislation includes very strong
provisions that will help restore the public’s faith in Congress. Its strong bipartisan passage,
approved by a vote of 96 to 2, represents an historic and ground-breaking first step to improve
the ethical climate in Washington.4

! Tonathan Allen, “Former Rep. Ney Sentenced to 30 Months,” Congressional Quarterly Today, 19 Jan. 2007.

2 Jeffrey M. Jones, “Democratic Edge on lssue Extends to Terrorism, Morality,” Gallup Poll News Service, 13 Oct.
2006.

? Steve Inskeep, Renee Montagne, “Iraq Not The Only Issue to Sway Voters,” Morning Edition, National Public
Radio, 8 Nov. 2006.

* David D. Kirkpatrick, “Senate Passes Vast Ethics Overhaul,” The New York Times, 19 Jan. 2007.
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Tn addition to an overall review of the Senate’s efforts, the Subcommittee has asked us to
specifically address the bundling and revolving door provisions of .1 and to comment on one
provision the Senate rejected: the disclosure of what is termed “Astroturf™ lobbying
expenditures.

Common Cause strongly supports the Senate’s provision on “bundling.”

The bundling provision in S.1, put forward by Senators Russell Feingold (D-WI) and Barack
Obama (D-1L) will require lobbyists and lobbying organizations to disclose the contributions
they collect or arrange for tederal ofticeholders and candidates, leadership PACs and party
committees.

Currently, campaign finance disclosure laws ensure that the public knows how much an
individual lobbyist gave in political contributions to federal candidates.

But merely to know how much an individual lobbyist gave to a Member’s campaign vastly
underestimates the efforts that lobbyist may have made to solicit funds on behalf of that Member.

Disclosure of the total amount of contributions that a lobbyist solicited on behalf of a Member is
absolutely critical if the public is to have a full understanding of the role of lobbyists in election
fundraising, and the extent to which their elected representatives depend on lobbyists to assist in
the solicitation of donations crucial to their election campaigns.

S.1 also contains a strong revolving door provision.

This provision would extend the “cooling off period” during which Members of Congress must
refrain from lobbying after leaving public service from one year to two years. The provision
expands the definition of lobbying to include not only direct contacts with legislators and staff,
but also those activities that facilitate lobbying contacts. Senior Congressional staff — those
currently earning $111,000 or more -- must wait one year before making lobbying contacts with
any Members or Congressional staff.

According to our colleagues at Public Citizen, about four out of ten Members of Congress move
directly from their jobs in the public sector to become lobbyists, often making millions of
dollars. Nearly one in 5 senior Congressional staffers, according to some estimates, make the
same transition, and also earn far more generous salaries from their lobbyist employers.’

Tt we do not slow the revolving door, there could be an ever increasing presence and influence on
public policy of the special interests with money enough to obtain the services of well-connected
and savvy former Members and senior staffers. This makes for a very uneven lobbying playing
field. and does not work to ensure that our elected representatives get all possible arguments on
important legislative issues.

¥ Craig Holman, “Time for Congress To Slow The Revolving Door,” Rolf Call, 12 Feb. 2007.
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We also take the rigk that Members or powerful staffers will negotiate job agreements with
powerful special interests while they are still in Congress overseeing issues that affect the very
parties they are negotiating with.

And we risk creating a culture where people ultimately seeking high-paid lobbying jobs look at
public service as a stepping stone to their “real” careers.

While we respect the right of former Members and staff to leave office and pursue the careers of
their choice, we believe that increasing the “cooling off” period from one to two years, and
expanding the definition of lobbying to capture more of the real work that lobbyists, do are both
good and necessary reforms.

Astroturf lobbying should be disclosed.

Tt is called Astroturf lobbying because it looks like authentic grass roots activity but in fact is the
result, not of concerned citizens petitioning their government, but rather of lobbying firms paid
to generate everything from paid media and phone banking to direct mail and other paid public
communications campaigns aimed at influencing the public to contact their members of
Congress on specific legislative proposals.

We regret that the Senate failed to pass a disclosure provision tor Astroturf lobbying. For those
who think we do not need this type of disclosure, we have three words, “Harry and Louise.”
Healthcare insnrers, according to media accounts, spent $17 million to pay for TV ads attacking
the Clinton healthcare plan.® Those ads were credited with playing a large role in killing the
proposal. But not one penny of this multi-million dollar campaign had to be publicly disclosed.

The aim of Astroturf lobbying disclosure is not to impose reporting burdens on legitimate groups
that do grassroots lobbying. We urge the House to propose and pass an Astroturf lobbying
provision that would require disclosure by a lobbying firm or a firm that does not presently file
federal lobbying reports but that earns at least $100,000 a quarter to engage in paid efforts to
stimulate Astroturt lobbying. This provision would impose no additional disclosure
reqnirements on an organization that lobbies. Only firms that do paid Astrotnrf lobbying would
have to file lobbying reports that include the names of each client, the issues they work on for
each client, and an estimate of the income they earned from that client for paid efforts to
stimulate Astroturf lobbying. (The firm would not have to report income from a particular client
that did not exceed $50,000 for the reporting period.)

The public and our elected officials have the right to know who is behind major ad campaigns
stirring up public opinion on legislative issues, and how much money a client has invested in
these campaigns.

When the pnblic and Congress are not able to distingnish between genuine grassroots campaigns
and Astroturf lobbying, citizen-generated efforts to communicate with their elected officials are
devalued. That hurts genuine citizen advocates most of all and is a disservice to Members of

9 Peter Overby, “Senate Bill Ignores ‘Astroturt” Lobbying,” Morning Fdition, National Public Radio, 25 Jan. 2007
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Congress genuinely trying to assess what most Americans and most importantly, their
constituents, really think.

1t is time for independent ethics enforcement.

While S.1 is indeed landmark ethics legislation, it falls far short in one very important area and
that is enforcement of Congressional ethics rules.  Stricter rules mean nothing if they are not
enforced, and the record of the House Ethics Committee does not give us much faith that the
Committee is up to enforcing new rules.

There has been a barrage of one scandal after the other at the highest levels of Congress and a
stunning lack of response by the House Ethics Committee. There is a public perception that
Ethics Committee members, including the Chairman, were punished for voting to reprimand a
Congressional leader. The public no longer trusts the Congress to police itself.

In fact, the public overwhelmingly supports independent ethics enforcernent. More than eight
out of ten adults who were surveyed in a Washington-Post ABC News poll January 16-19, 2007,
replied that they supported establishing a “permanent, independent commission to investigate
and enforce ethics rules for members of Congress and their staffs.””’

Congressional self-policing has inherent problems:

e Judging colleagues’ ethical conduct is always difficult, bnt even more so in legislative
bodies where members depend on good will from other members to get things done. As
Harvard University professor Dennis Thompson has observed: “Members depend on one
another to do their job. The obligations, loyalties and civilities that are necessary, even
admirable, in a legislature, make it difficult to judge colleagues objectively or to act on
the judgments even when objectively made.” * It is a system, Thompson said, that
contains an inherent conflict of interest. “[TThe members are not just judging other
members, they are judging the institution. So more than in other professionals or other
kinds of places, where self-regulation applies, their institutional norms are on trial ...”

o The dual pressures of working with one another and avoiding partisan mutually assured
destruction leads Congress either to agree to ethics “truces” when no Member files
complaints against any other Member, or to wage an “ethics war” where both parties file
charges indiscriminately to gain political advantage. Neither approach creates
accountability or gains the public’s trust.

Independent Ethics Enforcement is a proven, effective alternative to the current svstem.

Instead of struggling to judge their colleagues, Members of Congress should be guided by a
professional, nonpartisan body tasked with receiving ethics complaints, doing preliminary
investigations, and making recommendations to the Ethics Committees in their respective
chambers about moving forward.

7 “Washington Post-ABC News Poll,” washingtonpost.com.. question 35, 20 Jan. 2007.
¥ Dennis Thompson, “Congressional Ethics System Creates A Conflict of Interest,” Ro/f Calf, 17 Jan. 2007.
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State legislatures in 23 states have adopted some form of this model. In some states, it has
worked exceptionally well ”

Tn Kentucky, for example, a Legislative Ethics Commission established 14 years ago now has the
resounding support of legislators. When surveyed, 97 percent of state legislators responded that
an independent ethics commission does a better job overseeing compliance with state ethics rules
than committees of legislators such as the House or Senate Ethics Committees.'

Independent Ethics Enforcement is Constitutional.

The Constitution gives the House and Senate the power to punish their Members for disorderly
behavior. But legal scholars believe that Congress has the power to delegate the receipt and
investigation of complaints to an independent body, provided that each chamber retains its power
to make the final decision about disciplining a member. Stanley Brand, a former general counsel
to the House of Representatives, and ethics expert notes: “1 have no doubt that Congress can
congtitutionally delegate to an outside body the initial steps of investigating and making
recommendations for disciplinary cases. ... Congress itself has to approve or ratify, or review
those recommendations, because the Constitution says it’s their job to do that. But ... this is not
an exclusive process.”!

Independent Ethics Enforcement Benefits Both The Public and Legislators.

Two of the most effective state ethics committees are in Kentucky and Florida. Both were
created as a result of a major legislative scandal. Both initially met with some reluctance and
opposition by legislators. Both have been successful because of the high standards,
nonpartisanship and professionalism of their respective staffs. The biggest contribution each has
made, according to their current executive directors, is their ability to depoliticize ethics
enforcement and to approach their role as helping legislators avoid ethical transgressions, rather
than playing “gotcha” after ethical violations occur.

To be effective, an independent ethics enforcement entity must include the follewing
gualities:

This list of essential elements for an Office of Public Integrity is supported by the Campaign
Legal Center, Common Cause, Democracy 21, the League of Women Voters, Public Citizen and
U.S. PIRG.

? “Honest Enforcement: What Congress Can Learn from Independent State Ethics Comniissions,” U.S. PIRG
Federation of State PIRGs, Feb. 2007.

' George C. Troutman and Romano L. Mazzoli, “Congress Should Look to Ky For Ethics Laws,” The Lexinglon
Ierald Leader, 5 Feb. 2007

" Stanley Brand, transcript, “Restoring Ethics in Washington: How Congress Can Create An Independent Ethics
Commission,” panel discussion, 23 Jan. 2006, pp. 31-32
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Tt is essential to establish a nonpartisan, professional enforcement entity with real authority to
help enforce the House ethics rules. This reform is the lynchpin for all other ethics reforms. An
Office of Public Integrity should be created with the following essential elements:

e The Office of Public Integrity should have the authority to receive and investigate outside
complaints and to initiate and conduct investigations on its own authority, where the
Office determines that a matter requires investigation.

The Office should have the powers necessary to conduct investigations, including the authority
to administer caths, and to issue and enforce subpoenas. The subject of any investigation should
have the opportunity to present information to the Office to show that no violation has occurred.
The Office should have the authority to dismiss frivolous complaints expeditiously and to
impose sanctions for filing such complaints.

* The Office of Public Integrity should be headed by a Director or by a three-member
panel, should have a professional, impartial staft' and should have the resources necessary
to carry out the Office's responsibilities.

Tt the Office is headed by a Director, the Director should be chosen jointly by the Speaker and
Minority Leader. If the Office is headed by a panel, the panel should consist of three members,
with one member chosen by the Speaker, one member chosen by the Minority Leader and the
third member chosen by the other two members.

* The Office's Director or panel members should be individuals of distinction with
experience as judges, ethics officials or in law enforcement, should not be Members or
former Members, should have term appointments and should be subject to removal only
for cause by joint agreement of the Speaker and Minority Leader.

e The Office should have the authority to present a case to the House Ethics Committee for
its decision, based on the same standard that is currently used to determine when a case
should be presented to the Committee. The Ethics Committee would be responsible for
determining it ethics rules have been violated and what, if any, sanctions should be
imposed or recommended to the House. A public report should be issued on the
disposition of a case by the Ethics Committee. The Office should have the authority to
recommend sanctions to the Committee, if the Committee determines an ethics violation
had occurred.

e The Office should receive, monitor and oversee financial disclosure, travel and other
reports filed by Members and staff, to ensure that reports are properly filed and to make
the reports public in a timely and easily accessible manner. The Oftice should have the
same authority for lobbying reports filed under the Lobbying Disclosure Act.

Thank you for giving Common Cause this opportunity to testify. We look forward to working
with you on strong ethics and lobbying legislation and strong ethics enforcement in the weeks to
come.
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MEMORANDUM

DATE: February 3, 2006
TO: Common Cause
FROM: Stanley M. Brand, Esq.'

Brand Law Group

RE: Power of the House and Senate to Create Independent Ethics Commission

You have asked whether the power conferred upon the House (and Senate) to
punish its Members for disorderly behavior, U.S. Const., Art. I, § 5, cL.2, prevents the
House from delegating certain responsibilities to an independent body outside the House to
investigate ethical conduct of Members and make r dations regarding punish t
for breaches thereof to the full House for disposition. While there is no judicial authority
directly deciding this question, in my view there is no textual constitutional impediment to
doing so and analysis of jurisprudence interpreting collateral matters lends snpport to the
conclnsion that the House may enlist the aid of an outside independent body when
exercising its powers under Art. I, § 5, cl. 2.

The provision at issue provides, in pertinent part, that “[e]ach Honse may...punish
its Members for disorderly behavior, and, with the concurrence of two thirds, expel a
Member.” The first point to note is that the power is phrased in discretionary (“may”) not
mandatory terms. This contrasts with the other provisions respecting internal matters
placed within the power of the House, such as the power to judge the elections, returns and
gnalifications of its Members, U.S. Const., § 5, cl.1, or the constitutional protection for
speech or debate, id., § 6, cl.1, or the disqualification clause of Art. 1, § 6, c1.2, all of which
specify that those powers “shall “ be exercised. This is not a distinction without
significance given the considerable judicial gloss which establishes that generally the use of
the word “may” is a term of permission and the use of the word “shall” is a term limiting
discretion. Black’s Law Dictionary 883 (5™ ed. 1979).

Beyond the textual analysis, there is a heavy presumptiou that the meaus Congress
chooses to implement its constitutional powers are legitimate unless they directly impinge
upon the express powers of a coordinate branch, Nixen v. Administrator of General
Services, 433 U.S. 425, 443 (1977)(Congress’ statntory disposition of presidential papers) or

L Mr. Brand served as General Connsel to the Honse of Representatives from 1976 to

1984. He was connsel of record on behalf of Speaker O’Neill as amicus curiae and argned
on his behalf in United States v. Helstoski, 442 U.S. 477 (1979) and Helstoski v. Meanor,
442 U.S. 500 (1979), cases involving the self-disciplinary powers of Congress. He was also
counsel in INVS'v. Chadha, 462 U.S. 919 (1983).
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implicate the rights of persons outside the legislative branch upon whom its enactments or
actions impinge. United States v. Watkins, 354 U.S. 178, 216 (1957)(*By making the
Federal judiciary the affirmative agency for enforcing the authority that underlies the
congressional power to punish for pt, Congress ily brings into play the
specific provisions of the Constitution relating to prosecution of offenses...”).

The delegation of investigative powers respecting Members to an outside body
impinges on neither of these interests; its compass is purely internal. The Supreme Court
has coucluded that the stringent constitutional requirements for law making --
bicameralism and pressemmentZ -- do not apply to matters that are wholly interual to the
Houses of Congress. TNS v. Chadha, 462 U.S. 919, 955 n. 21 (1983)(noting that each House
has power to act alone in determiuing certain internal matters).

The House’s judgment as to the appropriate procedures for exercising its
sel-disciplinary power is not cabined by the requirements impesed on law-making, or on
the contempt procedures established to enforce its subpoenas because it only affects
Members of the House, And in this regard, the Courts have uniformly refused to interfere
in or review the exercise of the self disciplinary power. Williams v. Bush, Memorandum
Opinion (unpublished)(court will not enjoiu Senate proceeding to expel Member based on a
claim of threatened vielation of his constitutional rights), Civ. Action No. 81-2839 (D.D.C.
1982).

There is one respect only in which the House’s power to discipline its Members is
limited by the Constitution, and that is the requirement to ebtain a two-thirds
supermajority to expel a Member. This power was construed by the Supreme Court in
Powell v. McCormack, 395 U.S. 486 (1969). There the Court was faced with the claim that
Representative Adam Clayton Powell has presented himself as duly elected from the 19
Congressional District of New York but was excluded by the House based on findings of
impropriety despite the fact that he p d the standing qualifications for office specified
in the Constitution. Powell challenged his exclusion asserting that since the House
determined he possessed the standing qualifications, it has no choice but to seat him and
then if it determined he had breached House rules, to expel him by a two-thirds vote. The
Court agreed and held that the House exceeded its power. Tt did so after canvassing the
English and colonial dents to the qualifications clause and concluding that the
Framers intended to give the greatest deference to the will of the people in electing their
representatives and that permitting the legislature to, in affect, add to the standing
qualifications by allowing the House to exclude a Member for any reason other than these
specified in the Constitution would undermine the electorate’s choice.

The aualysis of the Court in Pewel/ underscores the discretion which the House has
to utilize any procedures it deems appropriate in disciplining its Members save in those
instances where it seeks to expel — because when it imposes punishments short of expulsion,

? U.S. Const. art. T, § 7, cl.3 requires that all legislation be presented to the President

for his approval, or veto and Art. L, §§ 1, 7 requires that the concurrence of a majority of
both Houses of Congress.

Page 2
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whether that be censure, reprimand or fine, it does not deprive the electorate of its free
choice.

In interpreting the powers of the House in this area, the Courts are likely to accord
substantial deference to its choice of the means to implement its Art. I, § 5, cl.1 self-
disciplinary power particularly if that legislative judgment is supported by a finding that
the seli-disciplinary process is not functioning in an orderly and efficient manner. By now,
it is apparent to most observers and even Members themselves that the ethics process is in
dire need of repair. The Supreme Court itself has remarked on the problems inherent in
exercise of the sell-disciplinary power in stating that “Congress is ill-equipped to
investigate, try, and punish its Members for a wide range of behavior that is leesely and
incidentally related to the legislative process.” United States v. Brewster, 408 U.S. 501, 518
(1972). The Court noted that the process of disciplining a Member in the Congress is not
without “countervailing risks of abuse since it is not surrounded with the panoply of
protective shields that are present in a criminal case.” /d. Aud perhaps more relevant to
the current ethical vacuum in the House, the Court noted that Congress “has shown little
inclination to exert itself iu this area.” Id., at 519, It is this last cousideration that the
Court could find persuasive in deferring to a mechanism chosen by the House to diminish
the arbitrariness recognized by the Court in Brewster. Surely, a system designed to vest
the initial judgment of whether and under what objective standards to review allegations of
Member mi duct in an ind dent Commission would address many of the concerns
articulated by the Court in Brewster.

Finally, it is difficult to conceive of grounds upon which the Court would void a
delegation of investigative authority to an outside commission when the Congress has
already vested broad jurisdiction in the Department of Justice over the investigatiou and
prosecution of Members for a vast array of criminal offenses. See e.g., 18 U.S.C. § 201
(Members of Congress within definition of public officials prosecutable under statute for
bribery). The Supreme Court laid to rest any suggestion that Members of Congress were
outside the reach of the criminal laws when it held that the immunity from arrest clause’
{Members “shall in all cases, except Treason, Felony and Bread of the Peace be privileged
from Arrest during their attendance at the Session of their respective Houses...”) of the
Constitution did not shield Members from prosecution for suboruation of perjury. In
Williamson v. United States, 207 U.S. 425 (1908), the Court rejected a claim made by a
Member convicted of subornation of perjury in proceedings for the purchase of public
lands that he could not be arrested, convicted or imprisoned for any crime other than
treason, felony or breach of the peace.

In conclusion, uothing in the text of the Constitution or the jurisprudence
interpreting the separation of powers embodied therein offers any basis for asserting that
Congress lacks the power to structure its sell-disciplinary as it sees fit, iucluding the
creation of an outside independent body to iuvestigate ethical breaches aud recommend
appropriate discipline to the House.

3 U.S. Const., art. I, § 6, cl.1.

Page 3
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States Can Teach Congress About Ethics, Study Finds

The states are far ahead of Congress in establishing independent ethics enforcement for legislators
according to a study released today by the U.S. Public Interest Research Group (U.S. PIRG). The report,
Ionest Enforcement: What Congress Can Learn From Independent State Ethics Commissions, found that
twenty-three states have created commissions, boards or offices that operate largely free of partisan
interference to oversee the ethics rules that apply to elected officials.

Responding to widespread voter concern about corruption in Congress, the House and Senate passed
strong new restrictions on gifts and travel paid for by lobbyists in the first weeks of the new Congress.
“It’s an encouraging first step, but the new rules will only be as effective as the will to enforce them,” said
Gary Kalman, Democracy Advocate with U.S. PIRG.

The report separated out states that allow legislators to review complaints and decide whether to
investigate allegations against their colleagues. Those state bodies were not determined to be
independent.

“Under these basic criteria, Congress would not even make the cut,” noted Kalman. “In contrast to these
states, Congress currently relies on self-policing. Conflict of interest rules are optional and ethics
committee members can and have been removed because they dared to enforce the rules against a
powerful colleague.”

The report also reviewed oversight procedures in the private sector and found that public businesses and
professional licensing boards incorporate many of the conflict of interest elements favored by
independent ethics commissions. “Congress is almost alone in choosing to police itself.” concluded
Kalman.

In the report, states in which a citizen’s panel is authorized to review complaints and proceed with
investigations were determined to be independent. States were further divided into four categories by the
level of independence. States were scored by how well they fared under the following criteria:

*  whether outside panelists who oversee a professional director and a staff of impartial
investigators;

+ ifthere are clear and mandatory conflict of interest guidelines limiting service to those who are
not covered by the ethics rules or closely involved in partisan activities;

e if panelists serve set terms and cannot be removed for any reason other than cause;

e if panelists have the power to receive complaints from the general public;

e if panelists have the ability to launch investigations without legislative or outside approval and
recommend or enforce sanctions against thoge who have violated the rules;

+ the degree to which there i appropriate disclosure of the panel’s actions.

Speaker of the House Nancy Pelosi last week appointed a bipartisan task force to look into revising the
ethics enforcement rules in Congress. U.S. PIRG encourages the special congressional task force on
ethics enforcement to follow the lead of the states and adopt honest enforcement.

U.S. PIRG, the federation of state Public Interest Research Groups (PIRGs), takes on powerful interests
on behalf of the American public, working 1o win concrete resulls for our health and our well-being.
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Some argue that last year's scandals, which led
to the conviction of two congressmen and several
top aides, are evidence that ethics enforcement
in Congress works. The actual facts leading up
to the convictions, however, are more an
indictment of the current process than a
testament to its success. A whistleblower who
took his case to the media and the U.S.
Department of Justice—not the House and
Senate ethics committees—uncovered the
dealings of lobbyist Jack Abramoff. Neither the
House nor the Senate ethics committee has
indicated publicly that they looked into the matter
or considered if other members of Congress
broke any Senate or House rules, regardless of
whether outside laws were broken. Among the
many concerns, the secrecy of the process
provides no assurance to the American people
that members take these scandals seriously.

Although Congress recently passed strong new
rules to limit undue access by powerful interests,
the federal ethics enforcement process is flawed
in many ways. The House and Senate ethics
oversight committees are comprised of
colleagues who know and work with one another
and who rely on one another's support for
legislation or campaign contributions, creating
both the appearance and practice of a conflict of
interest. Committee members have no
guaranteed terms and can and have been
removed as recently as 2006 for taking actions in
the course of their work of which their colleagues
disapprove. Complaints in the House can only
be filed by other colleagues, limiting the ability of
outside and more impartial observers to make
their concerns heard.

While not every state has experienced the level
of corruption uncovered in Congress last year,
state legislatures face similar challenges. How
should legislative ethics rules be enforced? How
can lawmakers identify and hold accountable

colleagues who cross the line and reassure
skeptical voters that they are honest brokers of
public policy and taxpayer money?

We decided to examine if state governments
have had any success in creating an important
layer of independence between the investigators
and those being investigated—the state
legislators.  We found that the states are far
ahead of Congress in understanding the inherent
conflict of interest of colleagues overseeing
colleagues. In fact, as of January 2007, at least
23 states had established independent
commissions, boards or offices to oversee
enforcement of ethics rules for their state
legislators.

State commissions vary in how they were
created, who participates and how they operate,
but those that are independent from the
legislature have, for the most part, several
features in common:

e The commissions include outside
panelists who oversee a professional
director and a staff of impartial
investigators;

e The commissions have clear and
mandatory conflict of interest guidelines
limiting service to those who are not
covered by the rules or closely involved
in partisan activities;

e Commissioners serve set tems and
cannot be removed for any reason other
than cause (i.e. neglect of duty, gross
misconduct or other specified actions);

e The commissions have the power to
receive complaints from the general

public; and
e The commissions may launch
investigations  without legislative or

outside approval and recommend or



enforce sanctions against those who
have violated the rules.

Some independent commissions also enjoy
guaranteed funding outside of legislative
appropriations and offer better disclosure of
ethics complaints. In a few cases, to protect
against partisan abuses, commissions will not
release publicly or act on any complaint filed
within 60 days of an election.

We can divide the states with independent ethics
commigsions or offices into roughly three
categories. All of these states have taken steps
to remove the inherent conflicts of interest when
colleagues investigate colleagues.  States in
Categories 1 and 2 meet all of the independence
criteria listed above including outside oversight,
meaningful conflict of interest rules, protection
against arbitrary removal of commissioners, an
open complaint process, full investigative
authority and full disclosure of complaints filed
and actions taken. They are strong commissions
with model design features that provide for
significant independence. States in Category 1,
however, also include features that provide
additional checks on the system. The
commissions in Category 3 states include most
of the design elements necessary for
independence from the legislature, but they fall
short in one or more of the areas. For example,
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most of these commissions only disclose ethics
complaints if the commission finds a violation.

Category 1 Category 2 Category 3
Connecticut Alabama California
Kentucky Arkansas Louisiana
Florida Maine
Kansas Massachusetts
Missouri Minnesota
Montana Nebraska
Oklahoma Nevada
Oregon North Carolina
Rhode Island Pernsylvania
West Virginia Tennessee
Wisconsin

The states not listed either allow legislators to sit
on their ethics commissions or do not have
commissions that oversee ethics rules for state
legislators. Other states have ethics
commissions that only oversee compliance with
campaign finance and lobby disclosure laws but
not ethics rules or enjoy jurisdiction only over
state executive branch officials, the judiciary or
other non-legislative elected or appointed officials
and their staff.

Congress is almost alone in choosing to self-
police. If members are serious about honest and
open government, they should follow the lead of
almost half of the states and establish an
independent ethics enforcement commission.
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Establishment of Kentucky Legislative Ethics Commission—Membership

(1) The Kentucky Legislative Ethics Commission is established as an independent authority and
shall be an agency of the legislative department of state government.

(2) The commission shall be composed of nine (9) members, not less than three (3) of whom shall be
members of the largest minority party in the state. The members shall be appointed in the
following manner: four (4) members shall be appointed by the President of the Senate, four (4)
members shall be appointed by the Speaker of the House, and one (1) member shall be appointed
by the Legislative Research Commission. No member of the General Assembly shall be eligible
for appointment to the commission.

(3) The members of the commission shall be appointed within sixty (60) days of February 18, 1993.
The Speaker of the House shall appoint one (1) member for an initial term of one (1) year, one
{1) for a term of two (2) years, one (1) for a term of three (3) years, and one (1) for a term of four
(4) years; the President of the Senate shall appoint one (1) member for a term of two (2) years,
one (1) member for an initial term of three (3} years, and two (2) members for a term of four (4)
years. The Legislative Research Commission shall appoint one (1) member for an initial term of
three (3) years. Thereafter all appointments shall be for a full four (4) years.

(4) Vacancies shall be filled by appointment by the original appointing authority in the same manner
as the original appointments.

(5) Each member shall be a citizen of the United States and a resident of this Commonwealth. A
member of the commission shall not be a public servant, other than in his capacity as a member
of the commission or in his capacity as a special judge; a candidate for any public office; a
legislative agent; an employer of a legislative agent; or a spouse or child of any of these
individuals while serving as a member of the commission. In the two (2) years immediately
preceding the date of his appointment, a member shall not have served as a fundraiser, as defined
in KRS 121.170(2). for a candidate for Governor or the General Assembly.

(6) Except as provided in subsection (4) of this section, a member of the commission shall serve a
term of four (4) years and may be reappointed.
(7) While serving on the commission, a member shall not:

{a) Serve as a fnndraiser for a slate of candidates for Governor and Lieutenant Governor, or
candidate for Attorney General, Auditor of Public Accounts, or the General Assembly;

(b) Contribute to a slate of candidates for Governor and Lieutenant Governor, or candidate for
Attorney General, Auditor of Public Accounts, or the General Assembly:

{¢) Serve as an officer in a political party: or
(d) Participate in the management or conduct of the political campaign ot a candidate.

(8) A member shall be removed only by the Legislative Research Commission, and only for cause.
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Chair and vice chair—Meetings—Compensation of members.

(1) The chair and the vice chair of the commission shall be elected by a majority vote of the
members of the commission. The chair and the vice chair shall serve terms of one (1} year and
may be reelected. The chair shall preside at meetings of the commission. The vice chair shall
preside in the absence or disability of the chair.

(2) The commission shall meet within ninety (90) days of February 18, 1993. The time and place of
the meeting shall be determined by the chair. Thereafter, the commission shall meet at such
times deemed necessary at the call of the chair or a majority of its members. A quorum shall
consist of five (5) or more members. An affirmative vote of five (5) or more members shall be
necessary for commission action.

(3) A member of the commission shall receive one hundred dollars ($100) per day and
reimbursement for actual and necessary expenses incurred in the performance of his official
duties as a member of the commission for meeting days and for a maximum of two (2)
nonmeeting days per month devoted to commission-related work.

Powers of commission—Authority to promulgate administrative regulations -- Lists of
legislative agents—Trust and agency account.

(1) The commission shall have jurisdiction over the administration of thig code and enforcement of
the civil penalties prescribed by this code.

(2) The commission shall have jurisdiction over the disposition of complaints filed pursuant to
KRS 6.686.

(3) The commission may administer oaths; issue subpoenas; compel the attendance of witnesses
and the production of papers, books, accounts, documents, and testimony; and have the
deposition of witnesses taken in the manner prescribed by the Kentucky Rules of Civil
Procedure for taking depositions in civil actions. If a person disobeys or refuses to comply with
a subpoena, or if a witness refuses to testify to a matter regarding which he may be lawfully
interrogated, the Franklin Circuit Court may, on application of the commission, compel the
obedience by proceedings for contempt as in the case of disobedience of a subpoena issued
from the Circuit Court or a refusal to testify in Circuit Court. Each witness subpoenaed under
this section shall receive for his attendance the fees and mileage provided for witnesses in
Circuit Court, which shall be audited and paid upon the presentation of proper vouchers sworn
to by the witness.

(4) The commission may render advisory opinions in accordance with KRS 6.681.

(5) The commission shall promulgate administrative regulations in accordance with KRS Chapter
13A to implement this code.

(6) The commission shall prescribe and provide forms for reports, statements, notices, and other
documents required by this code.
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The commission shall determine whether the required statements and reports have been filed
and, if filed, whether they conform with the requirements of this code. The commission shall
promptly give notice to the filer to correct or explain any omission or deficiency.

Unless otherwise provided in this code, the commission shall make each report and statement
filed under this code available for public inspection and copying during regular office hours at
the expense of any person requesting copies of them and at a charge not to exceed actual cost,
not including the cost of staff required.

The commission may preapprove leases or contracts pursuant to KRS 6.741.

The commission shall compile and maintain a current index organized alphabetically by name
of legislative agent and name of employer of all reports and statements filed with the
commiission in order to facilitate public access to the reports and statements.

The commission shall preserve all filed statements and reports for at least two (2) years from
the date of receipt.

The commission shall provide to the Legislative Research Commission and each member of
the General Assembly a list of every legislative agent and employer registered with the
commission, including the name of each entity he represents and the date of his registration.
The list shall be furnished on or before the tenth day of every month. Changes in the lists shall
be furnished on Friday of each week that the General Assembly is convened in regular or
extraordinary session.

Upon the sine die adjournment of a regular session of the General Assembly, the commission
shall provide to the Registry of Election Finance a list of each person who was registered as a
legislative agent or employer at any point during the period in which the General Assembly
was convened in regular session. Upon the convening, and within fifteen (15) days after the
sine die adjoumment of, any extraordinary session, the commission shall provide to the
Registry of Election Finance a list of each person who was registered as a legislative agent or
employer at any point during that period.

Tn order to carry out the provisions of this code, the commission may contract with any public
or private agency or educational institution or any individual for research studies, the gathering
of information, the printing and publication of its reports, consulting, or for any other purpose
necessary to discharge the duties of the commission.

The commission may conduct research concerning governmental ethics and implement any
public educational programs it considers necessary to give effect to this code.

No later than December 1 of each year, the commission shall report to the Legislative Research
Commission on the commission’s activities in the preceding fiscal year. The report shall
include. but not be limited to, a summary of commission determinations and advisory opinions.
The report may contain recommendations on matters within the commission’s jurisdiction.



35

{17) No later than July 1 of each odd-numbered year, beginning July 1, 1995, the commission shall

subrmit a report to the Legislative Research Commission which shall contain recommendations
for any statutory revisions it deems necessary.

(18) All funds received by the commission from any source shall be placed in a trust and agency

account for use by the commission in the administration and enforcement of the provisions of
this code. Funds in the trust and agency account shall not lapse.

Advisory opinions.

M
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The commission may render advisory opinions concerning matters under its jurisdiction, based
upon real or hypothetical circumnstances, when requested by:

(a) Any person covered by this code;
{b) Any person who is personally and directly involved in the matter; or
(¢) The commission upon its own initiative.

An advisory opinion shall be requested in writing and shall state relevant facts and ask specific
questions. The request for the advisory opinion shall remain confidential unless confidentiality
is waived, in writing, by the requestor.

Advisory opinions shall be based on the Kentucky Revised Statutes as written and shall not be
based on the personal opinions of commission members as to legislative intent or the spirit of
the law.

The commission shall promnlgate administrative regulations to establish criteria under which it
may issue confidential advisory opinions. All other advisory opinions shall be published except
that before an advisory opinion is made public, it shall be modified so that the identity of any
person associated with the opinion shall not be revealed.

The confidentiality of an advisory opinion may be waived either:
{(a) Tn writing by the person who requested the opinion; or

(b) By majority vote of the members of the commission, if a person makes or purports to make
public the substance or any portion of an advisory opinion requested by or on behalf of the
person. The commission may vote to make public the advisory opinion request and related
materials.

(a) A written advisory opinion issued by the commission shall be binding on the commission in
any subsequent proceeding concerning the facts and circumstances of the particular case if no
intervening facts or circumstances arise which would change the opinion of the commission if
they had existed at the time the opinion was rendered. However, if any fact determined by the
commission to be material was omitted or misstated in the request for an opinion, the
commission shall not be bound by the opinion.
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(b) A written advisory opinion shall be admissible in the defense of any criminal prosecution or
civil proceeding for violations of this code for actions taken in reliance on that opinion.

Complaint procedure—Preliminary investigations—Penalty for false complaint of misconduct.

&

(a) The commission shall have jurisdiction to investigate and proceed as to any violation of this
code upon the filing of a complaint. The complaint shall be a written statement alleging a
violation against one (1) or more named persons and stating the essential facts constituting the
violation charged. The complaint shall be made under oath and signed by the complaining
party before a person who is legally empowered to administer oaths. The commission shall
have no jurisdiction in absence of a complaint. A member of the commission may file a
complaint.

{b) Within ten (10) days of the filing of a complaint, the commission shall cause a copy of the
complaint to be served by certified mail upon the person alleged to have committed the
violation.

{c) Within twenty (20) days of service of the complaint the person alleged to have committed
the violation may file an answer with the commission. The filing of an answer is wholly
permissive, and no inferences shall be drawn from the failure to file an answer.

{d) Not later than ten {10) days after the commission receives the answer, or the time expires
for the filing of an answer, the commission shall initiate a preliminary inqniry into any alleged
violation of this code. Tf the commission determines that the complaint fails to state a claim of
an ethics violation, the complaint shall be dismissed.

(e) Within thirty (30) days of the commencement of the inquiry, the commission shall give
notice of the status of the complaint and a general statement of the applicable law to the person
alleged to have committed a violation.

All cormmission proceedings, including the complaint and answer and other records relating to
a preliminary inquiry, shall be confidential nntil a final determination is made by the
commission, except:

(a) The commission may turn over to the Attorney General, the United States Attorney,
Commonwealth’s attorney, or county attorney of the jurisdiction in which the offense allegedly
occurred, evidence which may be used in criminal proceedings; and

{b) Tt the complainant or alleged violator publicly discloses the existence of a preliminary
inquiry, the commission may publicly confirm the existence of the inquiry and, in its
discretion, make public any documents which were issued to either party.

The commission shall afford a person who is the snbject of a preliminary inquiry an
opportunity to appear in response to the allegations in the comnplaint. The person shall have the
right to be represented by counsel, to appear and be heard under oath, and to offer evidence in
response to the allegations in the complaint.
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(4) If the commission determines by the answer or in the preliminary inquiry that the complaint
does not allege facts sufficient to constitute a violation of this code, the commission shall
immediately terminate the matter and notify in writing the complainant and the person alleged
to have committed a violation. The commission may confidentially inform the alleged violator
of potential violations and provide information to ensure future compliance with the law. 1f the
alleged violator publicly discloses the existence of such action by the commission, the
commission may confirm the existence of the action and, in its discretion, make public any
documents that were issued to the alleged violator.

(5) Tfthe commission, during the course of the preliminary inquiry, finds probable cause to believe
that a violation of this code has occurred, the commission shall notify the alleged violator of
the finding, and the commission may, upon majority vote:

(a) Due to mitigating circumstances such as lack of significant economic advantage or gain by
the alleged violator, lack of significant economic loss to the state, or lack of significant impact
on public confidence in government, confidentially reprimand, in writing, the alleged violator
for potential violations of the law and provide a copy of the reprimand to the presiding officer
of the house in which the alleged violator serves, or the alleged violator’s employer, if the
alleged violator is a legislative agent. The proceedings leading to a confidential reprimand and
the reprimand itself shall remain confidential except that, if the alleged violator publicly
discloses the existence of such an action, the commission may confirm the existence of the
action and, in its discretion, make public any documents which were issued to the alleged
violator; or

(b) Initiate an adjudicatory proceeding to determine whether tbere has been a violation.

{6) Any person who knowingly files with the commission a false complaint of misconduct on the
part of any legislator or other person shall be guilty of a Class A misdemeanor.

Program of ethics education and training for legislators—Program of ethics education and
training for legislative agents.

(1) The commission shall establish and supervise a program of ethics education and training
including, but not limited to, preparing and publishing an ethics education manual, designing and
supervising orientation courses for new legislators, and designing and supervising current issues
seminars for legislators.

(2) The commission shall establish, supervise, and conduct a program of ethics education and
training designed specifically for and made available to legislative agents.
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The Lexington Herald Leader (Kentucky)
February 5, 2007 Monday

Congress should look to Ky. for ethics laws
George C. Troutman And Romano L. Mazzoli

As the new Congress gets to work, there is much debate about ethics rules that will apply to U.S.
senators and representatives. Many provisions under consideration are similar to legislative
ethics laws that have been in place in Kentucky since 1993.

We encourage members of Congress to look to Kentucky for a model of a comprehensive ethics
law and, more important, for an outstanding example of an independent ethics agency that
works.

After 14 years of ethics oversight and enforcement, the Kentucky Legislative Ethics Commission
received a resounding endorsement from state legislators.

1n a recent snrvey, Kentucky legislators were asked: "Which do you think is more effective in
overseeing legislative ethics rules: committees of legislators such as those in the U.S. Senate and
House of Representatives or an independent commission such as Kentucky's?"

More than 97 percent of Kentucky's lawmakers said the independent commission is more
effective than committees controlled by legislators.

Before the Kentucky General Assembly established the independent commission in 1993, our
legislature had an in-house ethics process similar to the system in Congress, in which senators
and representatives are asked to investigate allegations and resolve ethics questions involving
other members.

When Kentucky legislators were debating the creation of the independent ethics commission, the
most effective proponents of the idea were legislators who had served on the old ethics
committee. These legislators understood how difficult it can be to sit in judgment of colleagues
on ethics issues, then walk out of the meeting and ask those same colleagues for support on a bill
or amendment.

Just as important, state legislators knew the public wanted ethics rules to be enforced by an
independent, bipartisan gronp of citizens. In the years since, the General Assembly's wisdom in
this matter has been proven conclusively.

Over the past 14 years, the Legislative Ethics Commission has been led by a strong group of
public-spirited citizens, including retired legislators such as Sen. Georgia Powers and Sen. Doug
Moseley, along with Rep. Pat Freibert and Rep. Lloyd Clapp. Retired jurists, including Court of’
Appeals Judges Charles Lester and Paul Gudgel, brought years of judicial experience to the
commission.
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These and many other retired public officials and civic-minded private citizens have consistently
interpreted and enforced Kentucky's strong ethics laws with fairness and a notable absence of
partisanship or politics.

Tncluding retired elected officials along with private citizens assures a balance of views, with
some members understanding the perspective of elected legislators, while the majority represents
an outsider's perspective.

Kentucky legislators regularly seek guidance from the independent commission, asking the types
of questions that members of Congress may be reluctant to bring to a committee that includes
members from the other political party.

All lobbyists and their employers in Kentucky are required to register with the ethics commission
and to regularly report on their activities in a format that the commission makes available to the
public.

Lobbyists are prohibited from making or delivering campaign contributions to legislators and
legislative candidates, and lobbyists and their employers may not give "anything of value" to a
legislator or a member of the legislator's family.

The General Assembly deserves immense credit for enacting effective ethics laws and creating
this strong, independent commission to monitor those laws, to make available a tremendous
amount of information about ethics and lobbying and to assure the public that the laws are being
followed.

Some members of Congress appear reluctant to embrace independent ethics oversight, but after
working with the independent Legislative Ethics Commission since 1993, state legislators
overwhelmingly believe the commission works better than in-house committees.

We hope Congress will take note of Kentucky's expetience: Independent ethics oversight makes
sense, members will support it and it works.

George C. Troutman of Louisville is chairman of the Legislative Ethics Commission. Former
U.S. Rep. Romano L. Mazzoli of Louisville is a member of the commission.
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Mr. NADLER. Thank you. And I congratulate you for coming in
under the 5 minutes.
Professor Smith?

TESTIMONY OF BRADLEY SMITH, PROFESSOR OF LAW,
CAPITAL UNIVERSITY LAW SCHOOL

Mr. SmiTH. Thank you, Mr. Chairman, Ranking Member Franks
and Members of the Committee. My name is Brad Smith. I am a
professor at Capital Law School. I practice law with the firm of
Vorys, Sater, Seymour and Pease.

And I am here today in my capacity as chairman of the Center
for Competitive Politics, which works to educate the public on the
benefits of free and open political participation.

The point I would leave for you, more than anything, is to, as
you consider what approach to take, is to think about what exactly
is the goal, what is the harm that you are trying to address, and
how do the measures that you are considering address it.

For example, S. 1 requires quite a bit of lobbying reporting. Now,
I don’t have a particular problem with that. I think it helps the
public understand what lobbyists are doing in terms of contact with
:ciheir legislators to help them understand what Government is

oing.

On the other hand, much of that reporting is simply duplicative
of Federal Election Commission reporting. And much of that infor-
mation that the Senate bill would require to be put into a database
is already available through private databases, such as Political
Money Line and Open Secrets and so on. And, as the law is draft-
ed, it would seem to require a separate reporting date. So the peo-
ple would have to report the same thing, but twice, to different
folks on different timelines.

So I would just urge you to think about these things. Is it really
necessary or is this just kind of show to make the public feel good,
like something is going on? There is a need for something to be
done substantively. But let’s make sure we don’t mess it up by just
kind of throwing in the kitchen sink.

I have listed some various concerns in my prepared testimony. I
share many of Mr. Gross’s points about vagueness of some of the
issues. I do think there are problems. And I think one reason there
is some issue with the vagueness on some of these terms, which I
have highlighted in my testimony, is that it is not entirely clear
what is the harm you are trying to address. And so you end up
with a provision that is fairly vague in trying to address it.

In terms of an ethics committee, you know, I don’t have any
strong opinion as to whether you ought to have a separate ethics
group or not. If you want a little police force that goes around and
checks up on you, that is kind of your business.

I do think that the public often has shown, and I think benefits,
from being able to hold Members directly responsible for what they
do, and I think they have shown that they can do that.

I note that the list that is included in Ms. Dufendach’s testimony,
what States have ethics committees, that the most toughest ones
are Kentucky. No scandals there with Governor—no scandals in
Connecticut, another one of the toughest ones where the governor
has had to resign not long ago.
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Whereas, among those States that don’t have an independent
ethics committee are such hotbeds of corruption as Iowa, Utah,
Vermont, and a State called the best-governed State in the Nation
by Governing Magazine, the State of Virginia. But, you know, you
do what you want.

I do want to address the grassroots lobbying provisions here.
They are not in this bill, but, obviously, there are people who want
them to be in this bill.

Ms. Dufendach is a good advocate for her position, a skilled
woman. I don’t know her, but I am impressed by her background,
and I note that she has spent her entire career in Washington.

And Mr. Mann I have known for several years, and he is also
going to urge you to regulate grassroots lobbying. He is a talented
political scientist, one of the most respected opinion leaders in
Washington. If you were to go around and try to come up with
somebody you would give the title of Mr. Washington to, it might
be Tom Mann, right?

Now, I come from a little town in Ohio called Granville, Ohio. It
has got 3,000 residents, and I will tell you that one thing people
there don’t care about at all and are not concerned about is that
citizens are contacting Congress. That just doesn’t worry these
folks in the least, nor do they particularly care why they are con-
tacting Congress.

When a citizen hears about something, about an issue, and it
moves that citizen to want to take action, it doesn’t matter where
that comes from. And the corrupting link that is supposed to be
there between lobbyist and the Government is broken, because a
citizen—a real person, not a fake person, not an Astroturf person—
a phrase, frankly, I find insulting—a real voter, one of your con-
stituents, has to decide to take action and call you up. And that
breaks that link between the lobbyist.

It doesn’t matter whether the person hears this from a radio talk
show. It doesn’t matter whether they are misinformed from a New
York Times editorial. The fact is a citizen has acted.

So pay attention to what it is that you are trying to get at. And
I think if you do that, you will recognize that grassroots lobbying
is actually a check on the type of insider lobbying that created the
kind of scandals that brought some of you in the majority into
power with people such as Jack Abramoff.

Thank you very much.

[The prepared statement of Mr. Smith follows:]

PREPARED STATEMENT OF BRADLEY A. SMITH

Mr. Chairman, Ranking Member Franks, and members of the Committee:

Thank you for inviting me here to testify today on the important issue of lobbying
reform. By way of introduction, I am currently Professor of Law at Capital Univer-
sity in Columbus, Ohio; founder and Chairman of the Center for Competitive Poli-
tics, and Of Counsel in the Columbus and Washington offices of the law firm of
Vorys, Sater, Seymour & Pease. From 2000 to 2005 I served as Commissioner on
the Federal Election Commission, including a term as Chairman in 2004. In this
latter capacity, I was privileged to travel and speak throughout the country with
ordinary Americans concerned about corruption in government and the perceived re-
moteness of Washington to their everyday concerns. Although Vorys, Sater, Sey-
mour and Pease represents many clients before the government, I am not a reg-
istered lobbyist and do not lobby myself. I address the Committee today on my own
behalf and that of the Center for Competitive Politics, and do not speak for the law
firm of Vorys, Sater, Seymour & Pease or Capital University.
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The Center for Competitive Politics (“CCP”) is a non-profit educational organiza-
tion operating under Section 501(c)(3) of the tax code, with offices in Arlington, Vir-
ginia. Through studies, reports, conferences, and assistance in litigation, CCP seeks
to educate the public and lawmakers on the operation and effects of money in the
political and legislative systems. In light of the comments to follow, I also note that
neither CCP nor Vorys Sater or Capital University engage in what is called “grass-
roots lobbying.”

As the House considers lobbying reform, it is important to balance carefully tar-
geted regulations that address real abuses, while minimizing the burden on the vast
majority of lobbyists who are honest, dedicated individuals helping citizens to exer-
cise their fundamental Constitutional Rights of Free Speech and the Right to Peti-
tion the Government for Redress of Grievances. These are among the most impor-
tant rights guaranteed by our Constitution. Yet all too often in the past, we have
allowed isolated incidents of improper behavior—scandal—to stampede us to hastily
conceived, ill-considered measures that restrict these important Constitutional
rights while doing little to address the abuses that allegedly justify the restrictions.
All of us here know that lobbyists can provide a valuable function, providing mem-
bers with useful, important information on public opinion, and also with the infor-
mation needed to craft wise, beneficial, effective legislation. We know that abuses
exist, but that they are the exception, not the rule.

We must also recognize that whatever steps Congress takes, there will be a sub-
stantial element of popular distrust of the government in general and Congress in
particular. This is normal in every democracy—around the world, even at the peaks
of confidence in government in the societies most trustful of government, there is
typically one-quarter to one-third of the electorate that believes that government
cannot be trusted to pursue the public good. This is normal and indeed it can be
healthy—it is this skepticism that enables the public to serve as a watchdog against
government corruption, and as a guardian of its own rights against government
overreach. There is no legislation you can pass, no magic wand you can wave, that
will make all Americans trust their government, and it would be a mistake to try.
Thus, it is important to pass serious, balanced legislation, that addresses specific
and real problems, rather than to engage in populist grandstanding or pass meas-
ures merely because they “send a message.”

The problem, as I see it, based on my travels around the country and my con-
versations with lobbyists, officeholders, civic leaders, and ordinary citizens, is that
lobbyists have access to information, and to legislators, that is not known to the
general public. In a small number of isolated cases, lobbyists have used their access,
outside of the public eye, to bribe or improperly influence members. More commonly,
the simple lack of transparency, even absent any improprieties, has resulted in the
public being closed out of decisions made by the government. I have never heard
it expressed, however, that the problem is too much involvement by the American
people, or that the people are contacting members of Congress, or that citizens and
groups are attempting to provide information to the people at large. Thus, the Sen-
ate approach is quite right to focus on legislative transparency, and avoid the efforts
by some to use lobbying reform to pursue other agendas that aim to limit, rather
than enhance, popular checks on government.

In particular, the Senate was quite correct in removing from the bill, as it was
originally introduced, Section 220, pertaining to the regulation and in particular the
disclosure of grassroots lobbying. As a matter of constitutional law, the Supreme
Court has repeatedly recognized a right to engage in anonymous political speech.
These cases include Thomas v. Collins, 323 U.S. 516 (1945) (striking down a statute
requiring labor organizers to register and disclose to the government prior to speak-
ing); NAACP v. Alabama, 357 U.S. 449 (1958) (guaranteeing the NAACP the right
to protect the identities of its members and financial supporters); Talley v. Cali-
fornia, 362 U.S. 60 (1960) (protecting anonymous speech to the public); McIntyre v.
Ohio Elections Commission, 514 U.S. 334 (1995) (upholding the right to anonymous
speech on political issues during the course of a campaign); and Watchtower Bible
& Tract Society v. Village of Stratton, 536 U.S. 150 (2002) (striking down a statute
requiring prior registration with government). Only in the narrow circumstances of
political advertisements directly related to a candidate election and either expressly
advocating the election or defeat of a candidate or involving substantial expendi-
tures for broadcast ads mentioning a candidate within 60 days of an election has
the Court ever upheld restrictions on anonymous speech. See Buckley v. Valeo, 424
U.S. 1 (1976); McConnell v. Federal Election Commission, 540 U.S. 93 (2003). Regu-
lation of grassroots lobbying through mandatory disclosure of funding sources di-
rectly violates the Constitution, as repeatedly interpreted by the Supreme Court.

Moreover, as a policy matter, regulation of grassroots lobbying makes little or no
sense in addressing the problem of government corruption. Contact between ordi-
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nary citizens and members of Congress, which is what “grassroots lobbying” seeks
to bring about, is the antithesis of the “lobbying” at the heart of the recent congres-
sional scandals. It is citizens expressing themselves to fellow citizens, and citizens
to members of Congress. That they are engaged or “stimulated” to do so by “grass-
roots lobbying activities” is irrelevant. Regulation that would hamper efforts to in-
form and motivate citizens to contact Congress will increase the power of profes-
sional lobbyists inside the beltway. Regardless of what lobbying reform is passed,
not even the most naive believe it will mean the end of the professional, inside-the-
bﬁltway lobbyist. Thus, grassroots voices remain a critical counterforce to lobbying
abuse.

Disclosure of the financing, planning, or timing of grassroots lobbying activities
adds little, and will often be harmful, leading to exactly the type of favoritism and/
or negative pressure that the public abhors. I want to stress that I have first hand
experience with being on the receiving end of grassroots lobbying campaigns. As a
Commissioner on the Federal Election Commission, I was the target of several such
campaigns, one of which generated over 100,000 citizen communications. I found it
helpful to hear from the public, even if in the form of mass generated campaigns.
I know that these campaigns were easily detected and appropriately discounted (but
not ignored or resented). No member of Congress even remotely in touch with his
district will be unaware that a sudden volume of similar calls, letters, or emails
coming from his or her district is possibly, if not probably, part of an orchestrated
campaign to generate public support. But because the callers themselves are real,
there is little to be gained by knowing who is funding the underlying information
campaign that has caused these constituents to contact their Members. The con-
stituent’s views are what they are; the link between lobbyist and Congress is broken
by the intercession of the citizen herself.

Various Washington-based organizations, many of which employ registered lobby-
ists and many of which have no membership base, have attempted to denigrate this
citizen activity by referring to it as “Astroturf” lobbying, implying that it is somehow
fake or fraudulent. But there is nothing fake about real citizens—that is, voters and
constituents—having views on issues and calling their representatives in Wash-
ington. It simply does not matter if those views were stimulated by a newspaper
editorial, a conversation with a friend, a speech at the local Rotary Club, or a paid
communication. These are real people with real concerns, not “fake” or “Astroturf”
constituents.

Moreover, there are many valid reasons for preferring anonymity. Anonymous
speech is not illegitimate in some way. Remember that the Federalist Papers were
published anonymously, in order to force readers to deal with the arguments put
forth rather than engaging in ad hominem attacks against the authors. As the Su-
preme Court put it in McIntyre, in an opinion written by Justice Stevens, “[t]he de-
cision to favor anonymity may be motivated by fear of economic or official retalia-
tion, by concern about social ostracism, or merely by a desire to preserve as much
of one’s privacy as possible.” 514 U.S. at 357.

Many members of this Committee have expressed deep concern about what was
called the “K Street Project,” in which it is believed that pressure was placed on
organizations in Washington to hire lobbyists on the basis of partisan consider-
ations. Of course, the identity of lobbyists is necessarily known, and the public can
benefit from knowing who lobbyists are and with whom members are meeting. That
is how the public can provide a check on undue influence exercised behind the
scenes. But grassroots lobbying contacts do not pose the possibility of behind the
scenes meetings or bribery or improper influence, because by definition grassroots
lobbying relies on voters—constituents—to take action. Efforts to force disclosure of
grassroots lobbying needlessly open up that field to K Street Project-type pressure.
Such forced disclosure can make seasoned professionals reluctant to assist unpopu-
lar causes or those contrary to the current administration, resulting in a chilling
effect that would deprive grassroots organizations of the services of talented consult-
ants who make their livings, in part, on Capitol Hill. Indeed, those consultants most
likely to abandon the field will often be those most motivated by ideology. Those mo-
tivated by pecuniary gain will have an added incentive to bear the cost of disclosure
and carry on.

Finally, let me note that I have heard, in ways that cause me to believe it to be
true, that some members have said that “disclosure” is, “not regulation.” How ab-
surd! If you honestly believe that, then I urge you to begin filling out the forms
yourselves and imagine that you face civil and criminal penalties for any errors or
late filings. Clearly, disclosure is regulation, and often the most intrusive regulation.

In summary, the Senate wisely stripped regulation of grassroots lobbying from the
bill, and this House would be wise to similarly reject opportunistic efforts by various
Washington-based interest organizations to stifle citizen speech. As further expli-
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cation of the points raised above, I have attached to this statement a copy of CCP’s
Policy Primer, “Grassroots Lobbying Proposals Seem Not to Further Congress’ Inter-
est in Correcting Lobbying Abuses.”

Let me now address just a few specifics of what was retained in Senate Bill 1.
First, a Section 212 of S. 1 requires that registrants must file quarterly reports “Not
later than 45 days after the end of the quarterly period beginning on the 20th day
of January, April, July and October of each year. . . .” Accordingly, the quarterly
reporting period for the first quarter of the year will be January 20th through April
19th—not January 1st through March 31st. Needless to say, using a different quar-
terly reporting period for Lobbying Disclosure Act purposes than is used for FEC
reporting purposes will create unnecessarily burdensome accounting problems for
separate segregated funds whose contributions now have to be reported to the FEC,
the Clerk of the House and the Secretary of the Senate. I have been told that this
was not intended, but it appears to be the law as passed out of the Senate. I urge
you to bring this provision into harmony with FEC reporting dates.

More substantively, §212 is one of the key sections of the Senate bill, requiring
added disclosure of lobbyists political contributions. However, I would note that
many of the terms in that section are vague and left undefined. For example, report-
ing is required whenever a “fundraising event was hosted, co-hosted, or sponsored.”
The FEC has no definition of any of these terms. An individual might raise money
for an event but not be listed as a “host” or “sponsor” of the event; another person
might be listed as a “host” but play no role in raising funds. Indeed, there is no
clear definition even of what constitutes an “event.” What is an event? Any gath-
ering? Must it be a physical gathering, or is a video or virtual gathering sufficient?
If all that is targeted is “events,” will anything have been accomplished? If these
terms are left vague, they subject honorable people to civil and even potential crimi-
nal penalties for honest efforts to engage in political activity, while at the same time
they may not even address the issues you seek to address. I would urge you to make
sure you know what the purpose this regulation is, and to see that it is appro-
priately targeted.

Section 116 of S. 1 would deny COLA adjustments to members who vote against
them. I am one of the few people—sometimes I think the only person—in the coun-
try willing to go on record and say that I believe members of Congress ought to be
paid more—substantially more—than they are currently paid. During the last cam-
paign, I spoke publicly against the tireless demagoguery about members “voting
themselves pay raises,” a charge usually made by challengers who fully expected,
if victorious, to receive the benefits of these past COLA adjustments. Nevertheless,
I believe it very bad policy to hold a member’s own income hostage to his voting
in a particular way on any bill or resolution, and equally bad to create several class-
es of members receiving different levels of pay. Further, I do not see what this pro-
vision has to do with lobbying reform.

I would urge you to reject the Senate approach of establishing a “Commission to
Strengthen Confidence in Congress.” The Commission’s mission, as defined in S. 1,
seems to suggest partisan retaliation for legislation in some cases long past. I be-
lieve it will be destructive of efforts to create genuine, nonpartisan ethics reform,
or to increase public confidence in Congress, to inform the public that you have cre-
ated another “commission” with a specific mission to focus on a few laws—some
passed as long as 5 years before we can expect the Commission to meet—apparently
chosen for partisan reasons. Some members will no doubt draw satisfaction from
such an approach, but frankly it mocks the entire ethics and lobbying reform
project.

Let me conclude, generally, by urging moderation. Aim for real problems, not ap-
pearances. For example, § 212 of S. 1 requires added disclosure of contributions ar-
ranged as small as $200. There is some logic here, as $200 is the threshold for full
disclosure of contributions under the Federal Election Campaign Act. Yet I doubt
that any of us in this room really believe that $200 in campaign contributions is
going to corrupt anybody. Such low thresholds lead to voluminous reports that can
actually make it harder to find larger volumes of money.

Similarly, it is easy to dictate voluminous reporting requirements for members
and staff. But be careful. Complying with formalistic reporting requirements should
not become the major function of Congress. Congress must operate ethically, to be
sure, but it must exist for reasons other than to comply with ethics rules as well.

There are changes, such as earmark reform, that can and should be done, many
of which are included in the Senate bill. But understand that nothing you do will
eliminate or prevent every episode of corruption—there simply are some corrupt
people in the world—and trying to do so burdens good, ethical people and can even
hinder efficient, effective government. Similarly, it is normal and healthy that the
public have some skepticism of what its government is doing—nothing you can do
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can eliminate all such skepticism. Finally, remember that the problem is “insider”
abuses, not participation by the public at large, and avoid those who, in pursuit of
their own insider agendas, urge regulation of grassroots activities.

Thank you.
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Abstract

Of the several policy proposals circulating Capitol Hill to correct lobbying abuses,
strengthen the relative voice of citizens, and add accountability to the earmarking
process, one policy prescription seems oddly out of place. Proposals for so-called
“grassroots lobbying disclosure” do nothing either to sever the link between lobbyist
cash and lawmakers’ pecuniary interests, or to strengthen the relative voice of citi-
zens. Grassroots lobbying—encouraging or stimulating the general public to contact
lawmakers about issues of general concern—is citizen-to-citizen communication that
fosters citizen-to-lawmaker communication. It correspondingly weakens the relative
strength of lobbyist-to-lawmaker communications, in furtherance of Congress’ objec-
tive in seeking lobbying reform.

Efforts to limit grassroots lobbying, require disclosure of donors, or compel lobby-
ists to register with the government to assist groups in contacting fellow citizens,
strips donors and consultants of constitutionally guaranteed anonymity, and would
deprive organizations championing unpopular causes of skilled representation. This
anonymity, long recognized and protected by the Supreme Court, fosters political as-
sociation, guards against unwarranted invasions of privacy, and protects the citizens
who fund or assist groups such as Progress for America or People for the American
Way from calumny, obloquy, and possible retribution—including retribution by pub-
lic officials.

Disclosure is not always a good thing. The rationale for requiring disclosure of
contributions to candidate campaigns, and disclosure of direct lobbying activity, is
the same for protecting anonymity in the discussion of policy issues: to protect citi-
zens from retribution by abusive officeholders. History demonstrates that while such
retribution may be uncommon, it is real. Indeed, even today we read of a Texas
prosecutor who has subpoenaed donor records for a group after the group ran grass-
roots lobbying ads that took a position contrary to that of the prosecutor.

The abuse of non-profit entities by a handful of lobbyists to host golf trips or en-
tertain lawmakers with donations from lobbyist clients can be cured in other ways,
without enacting disclosure measures too attenuated to the problem Congress seeks
to correct, and that could damage or diminish America’s system of information ex-
change for years to come.

INTRODUCTION

Senator Dianne Feinstein recently captured public sentiment when she said that
there should “be a wall” between registered lobbyists and the pecuniary interests
of Members of Congress.! The problem is not the technical and professional informa-
tion lobbyists provide lawmakers, nor is it information on the opinions of the Amer-
ican people that honorable and ethical lobbyists provide lawmakers everyday. In-
deed, it is the relative voice of the average citizen that the Senator wants to
strengthen. This is why Senator Feinstein and Senate Rules Committee Chairman
Trent Lott have proposed bringing sunlight to the earmarking process and other
measures that would weaken the link between lobbyist cash and lawmaker policy.2
Senators Lott and Feinstein are not alone. Other proposals include gift bans, travel
restrictions, other types of earmark reform, revoking floor privileges of former law-
makers, slowing the “revolving door,” and limiting lobbyist donations to charities af-
filiated with Members, to name a few. What all of these proposals seek to do is to
limit the direct pecuniary exchange between lobbyists and lawmakers.

Circulating among these provisions, however, is another recommendation that is
oddly out of place. It has little or nothing to do with reducing the coziness between
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lobbyists and lawmakers. These are the so-called “grassroots lobbying disclosure”
provisions now under consideration in various quarters, which require organizations
and associations to disclose in detail their efforts to run issue-oriented advertising
aimed at fellow citizens, and in some cases, to identify donors.

In proposals to disclose grassroots lobbying, we are witnessing two canons of polit-
ical law on an apparent collision course: that government corruption is cured by dis-
closure; and that the right of individuals to speak and associate freely depends upon
their ability to do so anonymously. But the conflict is a false one—a byproduct of
fuzzy thinking—because both canons achieve the same purpose when each is ap-
plied to its proper context. Both protect citizens from abusive officeholders. Disclo-
sure regimes for campaign contributions protect citizens from officeholders who have
free will and can confer benefits on large contributors (and pain on opponents) by
passing future legislation. Disclosure regimes for true lobbying activities, that is,
consultants engaged in face-to-face meetings with officeholders, protects citizens in
a similar manner.

Regimes that protect the right to speak anonymously with fellow citizens about
issues, even issues of official action or pending legislation, also protect citizens from
abusive officeholders by reducing an officeholder’s ability to visit retribution on
those who would oppose his policy preferences. Citizens learn much about the rel-
ative merits of a candidate by knowing who supports him. They learn about the leg-
islative process by knowing who is paying consultants to meet with officeholders di-
rectly. But citizens learn little about the relative merits of a clearly presented policy
issue by knowing who supports it. Grassroots lobbying registration and disclosure
regimes that would provide honest citizens and abusive officeholders alike with
knowledge of which groups and individuals support which issues, including the tim-
ing and intensity of that support, impose too high a cost for too little benefit in a
constitutional democracy.

THE VALUE OF GRASSROOTS LOBBYING

Far from being part of the current problem, grassroots lobbying is part of the solu-
tion to restoring the people’s faith in Congress. Polls show that Americans are fed
up with what is increasingly seen as a corrupt Washington way of business. Ninety
percent of Americans favor banning lobbyists from giving members of Congress any-
thing of value. Two-thirds would ban lobbyists from making campaign contributions.
More than half favor making it illegal for lobbyists to organize fundraisers.? Seventy
six percent believe that the White House should provide a list of all meetings White
House officials have had with lobbyist Jack Abramoff.# But there is no evidence
whatsoever that the public views grassroots lobbying activity as a problem.

Indeed, even the name grassroots “lobbying” (as opposed to “activism,” “commu-
nication,” or other term) is in some sense a misnomer. “Grassroots lobbying” is
merely the effort to encourage average citizens to contact their representatives
about issues of public concern. It is not “lobbying” at all, as that phrase is normally
used outside the beltway, meaning paid, full-time advocates of special interests
meeting in person with members of Congress away from the public eye. What the
public wants is what Senator Feinstein and others have recognized—they want to
break the direct links between lobbyists and legislators, thus enhancing the voice
and influence of ordinary citizens. They do not want restrictions on their own efforts
to contact members of Congress, or on the information they receive about Congress.

Contact between ordinary citizens and members of Congress, which is what
“grassroots lobbying” seeks to bring about, is the antithesis of the “lobbying” at the
heart of the Abramoff scandals. It is ordinary citizens expressing themselves. That
they are engaged or “stimulated” to do so by “grassroots lobbying activities” is irrel-
evant. These are still individual citizens motivated to express themselves to mem-
bers of Congress.

Regulation that would hamper efforts to inform and motivate citizens to contact
Congress will increase the power of professional lobbyists inside the beltway. Re-
gardless of what lobbying reform is passed, not even the most naive believe it will
mean the end of the professional, inside-the-beltway lobbyist. Thus, grassroots
voices remain a critical counterforce to lobbying abuse. Recently one member of Con-
gress expressed his concern that Jack Abramoff’s Indian Tribal clients were used
to contact Christian Coalition members, “to stir up opposition to a gambling bill.”5
But it cannot be denied that the individuals who responded to that grassroots lob-
bying were ordinary citizens who were, in fact, opposed to a gambling bill. They are
precisely the type of people that Congress ought to hear from, rather than or in ad-
dition to inside-the-beltway lobbyists. Regardless of how they learned about the
issue, they had to make the decision that the issue was important to them, and take
the time to call Congress.
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Disclosure of the financing, planning, or timing of grassroots lobbying activities
adds little, and will often be harmful, leading to exactly the type of favoritism and/
or negative pressure that the public abhors. No member of Congress even remotely
in touch with his district will be unaware that a sudden volume of calls coming from
his or her district is possibly, if not probably, part of an orchestrated campaign to
generate public support. But because the callers themselves are real, there is little
to be gained by knowing who is funding the underlying information campaign that
has caused these constituents to contact their Members. The constituent’s views are
what they are; the link between lobbyist and Congress is broken by the intercession
of the citizen herself.

Disclosure, however, comes with a price. The most obvious is that it re-establishes
the link between the lobbyist and the officeholder. When the source behind the
grassroots campaign is anonymous—either a donor or consultant—the opportunity
for favoritism, and for retaliation, is gone. Mandatory disclosure reintroduces that
link. It is true that many financiers of grassroots lobbying campaigns are happy to
be publicly identified—for example, George Soros and Steve Bing make no bones
about their efforts to educate the public. Unions, and some trade associations, such
as the Health Insurance Association of America (HIAA) in its 1994 ads urging citi-
zens to oppose a national health plan, are more often than not open about their ac-
tivities. But others prefer anonymity, and there are many reasons for wanting ano-
nymity and for providing its protection.

To use the example of HIAA, under the national health plan proposed by the Clin-
ton Administration in 1994, private insurance companies were to have a major role
in administering the plan. But it would be a role achieved through a bidding proc-
ess. A company donating money or expertise to an HIAA ad campaign against adop-
tion of the plan might sincerely believe that the plan was bad for America, but be
prepared to bid to administer the plan had it passed. And even if the plan failed,
companies in such a highly regulated industry might wish to avoid retaliation from
disappointed lawmakers who had supported the plan. Such a company might there-
fore prefer anonymity. Anonymity would protect it and its lobbyists from retaliation,
favoritism and government pressure—precisely the result that Congress is seeking
to achieve in lobbying reform.

Others will have other reasons for anonymity. A prominent Democrat may not
want to be identified as having consulted on ads urging citizens to support the nom-
ination of Samuel Alito to the Supreme Court; a prominent Republican consultant
may not want to be identified as being on the other side. Some donors simply don’t
want to have their donations to grassroots lobbying known so that they will not be
approached for added donations. In each case, anonymity not only protects the donor
or consultant, it prevents favoritism, retaliation, and improper pressure by govern-
ment officials.®¢ As Justice Stevens stated for the Supreme Court in McIntyre v. Ohio
Elections Commission, anonymous speech, “exemplifies the purpose behind the Bill
of Rights and of the First Amendment in particular: to protect unpopular individ-
uals from retaliation—and their ideas from suppression.” 7

Anonymous speech aimed at rousing grassroots opinion is a long and honored tra-
dition in American politics. Alexander Hamilton, James Madison, and John Jay au-
thored the Federalist Papers anonymously. Most of the opposition to the ratification
of the Constitution was also published anonymously by such distinguished Ameri-
cans as Richard Henry Lee, then New York governor George Clinton, and New York
Supreme Court Justice Robert Yates.® Other famous Americans known to have en-
gaged in anonymous “grassroots lobbying” include Thomas Jefferson, Abraham Lin-
coln, Winfield Scott, Benjamin Rush, and New Jersey Governor William Livingston.?

GRASSROOTS LOBBYING DISCLOSURE PROVISIONS ARE UNRELATED TO
THE PURPOSE OF LOBBYING REFORM

Grassroots lobbying disclosure proposals amend the Lobbying Disclosure Act of
1995 to reach any employment of paid lobbyists to urge the general public to contact
a Federal official about an issue of general concern. Proposals require “grassroots
lobbying firms” (or organizations that employ lobbyists) to register with the Sec-
retary of the Senate or Clerk of the House of Representatives not later than twenty
days after being retained by a client. Most proposals require reporting of all
amounts paid for grassroots lobbying activities, or amounts paid to “stimulate”
grassroots lobbying, including separate disclosure for all paid advertising. This typi-
cally includes monies spent for preparation, planning, research, and background
work, as well as monies spent coordinating lobbying activities with other organiza-
tions. One approach would expose nonmembers of an organization who donate above
a certain level—typically $10,000—as a separate “client” listed on the lobbying dis-
closure form. Such changes would dangerously expand the scope of an understand-
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able reform effort into uncharted and unconstitutional territory. They would drive
many publicly spirited persons on either side of an issue—those who care passion-
ately about nothing more than the proper administration of justice, for example, in
the case of the recent Samuel J. Alito confirmation hearings—out into the open, and
perhaps, therefore, out of future debates altogether. They would make seasoned lob-
byists reluctant to assist unpopular causes or causes contrary to the current admin-
istration. Compelled disclosure robs such donors or consultants of constitutionally
protected anonymity, often subjecting them to calumny, obloquy and possible ret-
ribution by entrenched interests fighting on the other side, especially when the
other side is the government itself. This would have a chilling effect on donors to
issues organizations on both sides of the aisle, and deprive organizations of the serv-
ices of talented consultants who make their livings, in part, on Capitol Hill. Indeed,
those most likely to withdraw from the field will often be those motivated by ide-
ology. Those motivated by pecuniary gain will have an added incentive to bear the
cost of disclosure and carry on.

To clean up the Abramoff mess there is no reason to smoke out the more generous
donors to groups like Progress for America or Alliance for Justice, or to make con-
sultants fearful to assist those organizations with controversial issues. Even if those
groups hired lobbyists for any purpose, including as consultants who know best how
to craft a message, donations to those groups for grassroots lobbying do not support
direct lobbyist-to-lawmaker contact—the source of public concern. (Nobody cares if
a lobbyist flies on a corporate jet—what they object to is his giving rides to congress-
men on a corporate jet!). Grassroots lobbying fosters citizen-to-citizen communica-
tion, and later, citizen-to-lawmaker communication. The message consists of infor-
mation for citizens, and an appeal to those citizens to take part in a public discus-
sion. Some citizens will get involved because they agree with the message and share
its concern; others because they disagree; and still others will not get involved at
all. With even the most effective grassroots lobbying, however, there is always an
intervening decision made by the citizen to get involved or not to get involved, and
to decide on which side of the issue to get involved, to what degree, and in what
capacity. The aggregate of those individual decisions is itself critically important
and valuable information to the lawmaker.

Lawmakers are representatives of the people. No matter how citizens first hear
of a pending legislative issue, when they engage they are engaging in citizen-to-law-
maker communication; the citizens making the calls are not registered lobbyists.
With the decision to contact lawmakers, from whatever side of the debate, citizens
reduce the relative power of lobbyist-to-lawmaker communication, which is precisely
the power shift the public wants to see, and is the shift most needed in an era of
unlit, undisclosed earmarking and lobbying scandal.

GRASSROOTS LOBBYING DISCLOSURE PROVISIONS MAY BE UNCONSTITUTIONAL

In addition to complex policy questions surrounding society and its information
exchange, regulation of grassroots lobbying raises constitutional concerns. The Su-
preme Court has recognized that “there is practically universal agreement that a
major purpose of [the First] Amendment was to protect the free discussion of gov-
ernmental affairs.” 10 In Buckley v. Valeo, the Supreme Court held that regulation
of political speech and association is constitutionally justified only to prevent corrup-
tion or the appearance of corruption in government, by preventing the exchange of
favors that flows from an inordinate connection or nexus between campaign donors
and lawmakers.!! In McConnell v. FEC, the Supreme Court extended the rationale
to guard against the appearance of corruption created by “access” to politicians.12
Neither grassroots lobbying aimed at citizens, nor any ensuing contact by citizens
to members of Congress, creates the reality or appearance of corruption. And both
work to alleviate the problem of unequal access noted in the McConnell decision.

Anonymous grassroots lobbying has received unwavering First Amendment pro-
tection from the Supreme Court.13 As recently as 2002, the Supreme Court invali-
dated a “village ordinance making it a misdemeanor to engage in door-to-door advo-
cacy [with fellow citizens] without first registering with the mayor” as a violation
of “the First Amendment protection afforded to anonymous . . . discourse.” 14 And
there is no doubt that retribution is real. It is not hard to imagine, for example,
why the State might have wanted to know the names of all members of the NAACP
in 1950s Alabama, and why the Supreme Court said in response to Alabama’s desire
to learn those names that “[ilt is hardly a novel perception that compelled disclosure
of affiliation with groups engaged in advocacy may constitute as effective a restraint
on freedom of association as [other] forms of governmental action.” 15 It is also easy
to imagine the leverage Alabama could have put on the NAACP, and the potential
damper on the civil rights movement, if 1950s Alabama knew about the NAACP
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what the twenty-first century Congress proposes to learn about grassroots organiza-
tions. What could Alabama have done had it known: when the NAACP engaged in
preparation, planning, research, or background work; when it coordinated activities
with like minded organizations; when the organization proposed to engage its fellow
citizens with advertising and in what quantity; or knew the names of the consult-
ants that would assist them in the effort?

Nor are these merely episodes of the past. In what many consider a blatant at-
tempt at intimidation, a Texas county prosecutor recently subpoenaed the donor
records of a group called the Free Enterprise Fund after it ran grassroots lobbying
ads critical of his behavior in office.1¢ It is easy to forget when rushing to correct
lobbyist excess, even excess covered by current law, that citizens can be intimidated
and harassed by officials. In McIntyre v. Ohio Elections Commission, Margaret
Meclntyre, a local anti-tax activist who distributed fliers opposing a school levy, was
warned she was not properly identified on them. Nonetheless, she distributed fliers
at the Middle School, where her children faced potential retaliation from school offi-
cials. An assistant schools superintendent who learned McIntyre’s identity filed a
complaint with the Ohio Elections Commission in what one Ohio Justice character-
ized as “retribution against McIntyre for her opposition.” 17 The Supreme Court of
United States invalidated the Ohio statute, stating that “[t]he decision to favor ano-
nymity may be motivated by fear of economic or official retaliation, by concern about
sokc):lial ostracism, or merely by a desire to preserve as much of one’s privacy as pos-
sible.” 18

Requiring even the most grizzled or politically connected lobbyists to register and
report their attempts to solicit citizens on behalf of an organization is also suspect.
In Thomas v. Collins, the Supreme Court struck down a Texas statute that required
labor organizers—defined as “any person who for . . . financial consideration solicits
[citizens] for membership in a labor union“—to register with the Secretary of State,
provide his name and union affiliations, and wear a State-issued organizer’s card
before soliciting membership in a labor union.!® The State claimed the statute af-
fected only the right to engage in business as a paid organizer. The Court, however,
held there was a “restriction upon the right [of the organizer] to speak and the
rights of the workers to hear what he had to say,”2° and stated that it is “in our
tradition to allow the widest room for discussion, and the narrowest range for its
restriction, particularly when this right is exercised in conjunction with peaceable
assembly.” 21

The potential for elite firms and private consultants to avoid unpopular causes to
protect their long-range economic interests, and, in turn, to deprive unpopular orga-
nizations of competent representation is not implausible. For example, in 2004, two
radio jockeys in Washington State (who, by the nature of radio, lacked anonymity)
stimulated grassroots activity by advocating the repeal of a newly passed 9.5 cents
per-gallon increase in the Washington state gasoline tax.22 The jockeys were persua-
sive, and partly responsible for an anti-tax initiative making the ballot with the
fourth-highest number of signatures of any measure in the history of Washington
State. The cities of Auburn, Kent, and Seattle filed suit against the radio jockeys
and their station five months before Washington’s citizens would decide the fate of
the tax repeal. Id. The cities claimed that the jockeys failed to report their com-
mentary to the State as in-kind contributions to the anti-tax initiative,23 which, had
it passed, would have cost the State of Washington $5.5 billion.24¢ Both parties to
the litigation are being represented for free; the cities by Foster Pepper PLLC, one
of the largest law firms in the Pacific Northwest, with over 130 attorneys, and the
firm handling the State of Washington’s bond issue for the gas tax increase. The
radio jockeys found free representation in a non-profit, public-interest law firm,
headquartered 3000 miles from Washington State.25

LOBBYIST ABUSE OF NON-PROFIT ORGANIZATIONS CAN BE ADDRESSED IN OTHER WAYS

Jack Abramoff allegedly abused non-profit organizations to cozy up to lawmakers,
shelter income, bankroll golf junkets, or bolster the bank account of his Washington
restaurant.26 Some cite this abuse of outside organizations as demonstrating a need
to require disclosure of citizen donations to issue campaigns. But Congress may pre-
vent lobbyists from hiding gifts or bribes, or financing golf trips to Scotland in more
direct ways. Congress could require disclosure by lobbyists, or perhaps even by non-
profit organizations themselves, when the non-profit makes direct contact with a
lawmaker, that is, when a non-profit organization hosts or entertains lawmakers
with donations from or directed by lobbyists, or when the non-profit accepts gifts
from lobbyists with instructions to lavish a portion of it on lawmakers. But the pass-
ing of pecuniary interests from lobbyists to lawmakers through non-profit organiza-
tions is not a justification for requiring citizens who donate to issue campaigns, or
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the recipient organizations, to disclose the amount of those donations, the timing
of those donations, or the name and home address of the donor.

CONCLUSION

Anonymous grassroots lobbying is a long and honored tradition, engaged in by
many of the greatest Americans, including Lincoln and Jefferson. The United States
Supreme Court has recognized that anonymous grassroots lobbying is entitled to the
fullest protection of the First Amendment.

The problem of lobbying abuses is one of lobbyist influence outside the light of
scrutiny. It is not a problem of citizen influence. Grassroots lobbying encourages citi-
zens to get involved, and the involvement of citizens breaks the link between lobby-
ists and lawmakers. Hence, grassroots lobbying should be encouraged in every way
possible, not discouraged, as a way to restore the trust of the American people in
Congress.
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Mr. NADLER. Thank you, Professor, and I congratulate you also
for being under the 5-minute limit.
Mr. Mann?
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TESTIMONY OF THOMAS MANN,
THE BROOKINGS INSTITUTION

Mr. MANN. Thank you, Mr. Chairman.

I wish I could say, “Oh, shucks, I am from a town of 300 in
Ohio.” Instead, I have to admit I am from Milwaukee, Wisconsin,
which is much, much bigger.

I am delighted to be with you. Thank you for inviting me.

As the Chair said, this process of lobbying and ethics reform has
begun with the adoption of the House rules. There is a bipartisan
task force at work looking into the possibility of building in some
independent capacity into the ethics process. Your Subcommittee is
appropriately dealing with a lobbying disclosure act and possible
amendments to it.

I believe, like others, S. 1 is an excellent point of departure for
you. There are many sort of, I think, excellent and non-controver-
sial provisions in this bill that has passed the Senate. And I urge
you to use it as a basis.

But, obviously, there are two elements that are controversial that
are included in S. 1, and one that is not, that is even more con-
troversial, as the statement from the Ranking Member, Mr.
Franks, has indicted.

Let me just say, on the matter of, if you will, making, arranging
or collecting political contributions, I believe Mr. Nadler, the
Chair’s statement about money is absolutely correct. I believe, in
this case, disclosure, transparency is the best alternative.

And let me say, I don’t view this as nefarious lobbyists trying to
ply you with money and to gain special advantage from doing so.
Frankly, I think you, as Members, individuals, as political parties
and the like, frankly, are under too much temptation to ask for too
much help from those who have business before you.

And, in some respects, the best thing about transparency here is
that, if you think it is legitimate, if it won’t compromise your abil-
ity to make independent decisions on what those lobbyists want out
of Congress, even though they are setting up fundraisers for you
and arranging other contributions for you, then you should have no
objection to having that information public. I think it is perfectly
legitimate for you to make the case that it is legitimate, but, then,
why can’t the public know about it as well?

Second provision has to do, of course, with the revolving-door
provision. Again, we have a problem here. More and more Members
and staff are going to work immediately for lobbying firms. This
does not exactly set the tone that one would like. There is just too
much of a perception of private gain from public service.

There is nothing wrong with lobbying, but if we could just put
a little breathing room in there, so that Members who are leaving
voluntarily or are defeated, and staffers, aren’t sort of so imme-
diately and constantly thinking about how they will build their lob-
bying business, it would be a healthy thing.

Ken raised appropriate points about the language, but I think it
is all—it is doable here, and I urge you to look hard at that rec-
ommendation.

The third provision, final, is the grassroots lobbying.

Mr. Franks, if I thought any language would be passed by this
Subcommittee and Committee and full House that had the effect of
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restricting those people you talked about, I would strongly oppose
it. So I am with you on the statement.

But from what I understand, we are talking about no individ-
uals, no lobbying organizations. We are talking about lobbying
firms and firms that are engaged in providing paid advertising to
influence specific legislative provisions with a $100,000-a-quarter
provision. It doesn’t require any new registration or reporting by
individuals and existing organizations, except those that are simply
in the business of doing—the reality is we are not talking about
old-style, grassroots lobbying.

We are talking about a very different set of activities, now, that
is central to lobbying in Washington. There is a lot of research on
this. It is a reality.

I urge you, Mr. Franks, to approach this with an open mind, and
if language can be found that achieves that broader objective of
massively funded lobbying campaigns by paid media and exempts
everything else, then maybe it is a good thing.

Thank you.

[The prepared statement of Mr. Mann follows:]

PREPARED STATEMENT OF THOMAS E. MANN 1

Mr. Chairman and other members of the Subcommittee, thank for you inviting
me to share my views of S. 1, the bill on lobbying reform passed by the Senate ear-
lier this year. The prosecution and guilty pleas of lobbyist Jack Abramoff, Rep-
resentatives Randy “Duke” Cunningham and Bob Ney, and several former congres-
sional staff have understandably brought to public attention the adequacy of laws,
congressional rules, and enforcement mechanisms regulating the interactions be-
tween lobbyists and Members of Congress and their staffs. These scandals, ongoing
investigations of others, and the widespread public perception of a culture of corrup-
tion in Washington could provide the boost required to enact long-needed changes
in that regulatory system.

Lobbying has changed dramatically in recent years. The number of registered lob-
byists has tripled. Budgets for Washington representation and grassroots lobbying
have risen exponentially. Retiring or defeated Members are now more likely to stay
in Washington and join their ranks. Congressional staff routinely move from Capitol
Hill to lobbying shops around town. Some Members have been actively involved in
placing their staff and those of their colleagues in key positions within the lobbying
community. Many Members enlist lobbyists to help raise campaign funds for their
re-election campaigns, leadership PACs, endangered colleagues, and political party
committees. The escalating cost of campaigns has put intense pressure on Members,
even those with safe seats, and lobbyists to raise and contribute substantial sums
of money. At the same time, more opportunities exist for Members and their leaders
to deliver benefits to lobbyists and their clients. These include earmarks, in appro-
priations and authorization bills; invitations to participate in informal mark-up ses-
sions in party task forces, standing committees, and conference committees; amend-
ments added late in the legislative process under the veil of secrecy; and letters and
calls to executive branch officials. These conditions foster practices that risk con-
flicts of interest and unethical or illegal behavior.

The House began the process of ethics and lobbying reform at the start of the
110th Congress by enacting in H. Res. 6 a number of rules changes governing gifts,
privately-financed travel, and earmarks. A bipartisan task force has been commis-
sioned to recommend ways of strengthening the ethics process in the House, includ-
ing some role for an independent panel composed of former Members and others.
What remains to be done is the enactment of changes in law, most importantly the
Lobbying Disclosure Act of 1995 (P.L. 104-65), enhancing the transparency of inter-
actions between Members of Congress and lobbyists.

S. 1 is an excellent point of departure for your deliberations on this latter respon-
sibility. That bill, for example, very constructively requires quarterly, instead of

1The views expressed in this testimony are solely my own and should not be ascribed to the
trustees, officers, or other staff members of The Brookings Institution. A brief resume is at-
tached.
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semiannual, filing of lobbying disclosure reports, which are then made available to
the public in a timely and useable fashion on the Internet. It also increases the pen-
alties for failure to comply with lobbying laws and provides for a GAO audit of lob-
bying reports.

One of the most important provisions of S. 1, and also one of the most controver-
sial, adds new language requiring lobbyists to disclose contributions they make, ar-
range, or collect for Members, candidates, leadership PACs, and political parties.
These provisions, contained in Section 212 of the Senate bill, are identical to the
language of H.R. 633, introduced by Representatives Chris Van Hollen and Marty
Meehan. Unlike the restrictions on gifts and travel by lobbyists to Members already
contained in the House and Senate rules, the new language provides for trans-
parency, not prohibition. While federal campaign finance law requires candidate and
political committees to disclose the source and size of contributions of at least $200,
including those from lobbyists, lobbying disclosure law is silent on contributions. Yet
many lobbyists are actively involved in political fundraising for Members they seek
to influence. In addition to direct contributions, these efforts include administering
leadership PACs, hosting fundraising events, and soliciting contributions from oth-
ers (commonly known as “bundling”).

I believe public disclosure of these contributions from lobbyists to members and
their political and party committees would serve the broad public interest without
unduly invading the privacy rights of lobbyists or making unreasonable reporting
demands on them. The language is carefully crafted to allow “good faith estimate(s)”
of funds raised from events or solicitations when precise figures on such amounts
are not available. To the extent Members believe such contributions are legitimate
forms of political participation and do not compromise their ability to make inde-
pendent decisions on legislative matters of interest to the lobbyists making the con-
tributions, Members ought to be willing to make them transparent. The inclusion
or exclusion of this provision in the legislation adopted by the House is likely to de-
termine the seriousness of its response to the scandals associated with Jack
Abramoff and the K Street Project.

Another important and, therefore, controversial provision of S. 1 deals with the
“revolving door” problem. Current law (18 U.S. C. 207) provides for a one-year cool-
ing off period before former Members can lobby the legislative branch; also, former
senior congressional staff may not lobby their former employer, whether Member or
committee, for the same amount of time. The Senate bill extends the cooling off pe-
riod for Members from one to two years; the comparable period for senior congres-
sional staff remains one year, but the prohibition on lobbying activity is extended
to the entire Senate. In addition, the Senate bill expands the lobbying activities cov-
ered during the cooling off period from only direct contacts to include behind-the-
scenes activities, advice, or consultations in support of lobbying contacts.

Make no mistake, this is a very tough provision. It would make former members
and senior congressional staff less marketable in the lobbying community upon their
departure from Congress and reduce their immediate post-Congress career options.
But it would likely have a healthy impact on the policy process and the state of
American democracy. The newly-defined cooling off period would encourage more di-
verse career patterns among former Members and staff, diminish the payoff from
privileged connections and enhance the benefits of genuine expertise, and begin to
change a culture fostering the quest for private gains from public service. I urge you
to retain this language in the House bill.

The last item I would like to raise with you is one that is absent from the Senate
bill, after a successful floor amendment to delete it from the underlying bill. Grass-
roots lobbying campaigns now constitute a major part of lobbying activities. Huge
sums are spent on paid media, computerized phone banks, direct mail, and other
forms of public communications to stimulate lobbying of Congress by citizens. Yet
professional grassroots (“Astroturf’) lobbying organizations and lobbying firms are
not required to report on the sums they spend on these campaigns. It makes little
1sel;1]§e to exclude these activities whose costs may well exceed expenditures for direct
obbying.

The trick is to define these organizations and activities in a way that does not
restrict the free flow of information. New requirements must also be crafted to avoid
placing new reporting burdens on organizations that spend relatively small sums on
grassroots lobbying or that are communicating with their own members or with the
general public to recruit new members. I understand efforts to amend the original
Senate language to reflect these concerns are well underway in the House. I urge
you to bring these negotiations to a successful conclusion and include a grassroots
lobbying disclosure provision in the House bill.

In sum, I recommend that you look favorably on S. 1, in particular its provisions
regarding the disclosure of political contributions (including bundling) and the slow-
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ing of the revolving door between Congress and the lobbying community. I also rec-
ommend that you include in the House bill a provision to require the disclosure of
sums spent on behalf of major grassroots lobbying campaigns. When combined with
the new House rules adopted in January and a strengthened ethics review and en-
forcement process now being considered by a bipartisan task force, such a lobbying
reform bill would go a long way in responding to scandals of recent Congresses and
improving the ethical climate in Washington.

Mr. NADLER. Thank you very much.

The direct testimony of the witnesses has concluded.

As we ask questions of our witnesses, the Chair will recognize
Members in the order of their seniority in the Subcommittee, alter-
nating between majority and minority, provided that the Member
is present when his or her turn arrives. Members who are not
present when their term begins will be recognized after the other
Members have had the opportunity to ask their questions. The
Chair reserves the right to accommodate a Member who is un-
avoidably late or only able to be with us for a short time, especially
if there is a competing Committee meeting at the same time.

I will begin by recognizing myself for 5 minutes.

Mr. Gross, you said in your testimony that the bundling provi-
sion, as written in S. 1, is vague and open to misapplication. Can
you give us an example of how you think this might be remedied?

Mr. Gross. I think that if you eliminate the arranged-for part of
the definition and define collecting as those checks that you phys-
ically handle and perhaps those that you forward in coded enve-
lopes, you will narrow the ambiguity of the provision and it will co-
incide with the FEC definitions of what it means to be a conduit.
So I think with those changes right there, you would go a long way
toward improving the provision.

Mr. NADLER. Thank you.

Let me ask—starting with Mr. Gross—then comment on the
other members of the panel—one of the concerns we hear about
Astroturf lobbying—that is, the provision that didn’t get into S. 1,
but there are various suggestions about Astroturf lobbying—is that
they sweep too broadly.

Do the members have suggestions as to how to clarify the defini-
tion, if necessary, between so-called legitimate—well, I won’t say
“illegitimate,” but when you should face a disclosure requirement,
when you shouldn’t, if at all?

Mr. Gross first, and then——

Mr. Gross. Well, yes, and some of those points have been
brought out already in the testimony. I think that you certainly
don’t want to do anything that is going to affect the associational
rights within an organization or sort of homegrown grassroots, if
you will.

I think with dollar thresholds, as has been proposed in the S. 1
and some, I think, other drafts that are going around now, along
with a specific situation where there has been an engagement for
hired—call it Astroturf, call it what you want—a hired effort to ar-
tificially stimulate the community with either e-mails or letter-
writing campaigns, in that situation, I think you can at least pro-
vide a law that has clarity and limited application that is not going
to infringe somebody speaking on T.V.

Also, I think you need a specific call to action. If you are going
to define grassroots, it should be a specific communication to call
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your congressman and vote yes on H.R. 15, not some vague state-
ment that, “I don’t like the Social Security laws out there.”

Mr. NADLER. But, in other words—so let me see if I understand
one of the distinctions you are making. If the Right to Life Com-
mittee or Common Cause or somebody spends $100,000 on revving
up the troops to write Congress, that should not be disclosable.

Mr. GrosS. Right

Mr. NADLER. But, if the Right to Life Committee or Common
Cause hires ABC law firm to stimulate people to write to Congress,
that should be disclosable, if it is over a certain amount?

Mr. Gross. Yes. I think that would be something that could per-
haps withstand challenge.

Mr. NADLER. Yes.

Ms. Dufendach, the same questions?

Ms. DUFENDACH. With the exception that if that communication
was to increase membership for Common Cause, it would not be in-
cluded.

I think Congressman Meehan is actually working on a proposal
that is far narrower than the proposal that was defeated in the
Senate. And, in fact, we are told that no organization at all would
ever have to disclose under the new proposal.

Even in the situation of Harry and Louise, the Health Insurance
Association would not have had to disclose. Only the firm that ac-
tually did the campaign would have had to disclosure who their cli-
ent was, what the issue was——

Mr. NADLER. In other words, the firm that was paid by somebody
else——

Ms. DUFENDACH. Yes.

Mr. NADLER. ABC Advertising Corp. would have had to disclo-
sure that the American Medical Association, let’s say—I have no
idea who did it, but the American Hospital Association, whoever,
hired them

Ms. DUFENDACH. Health insurance.

Mr. NADLER. Whatever—hired them to gin up local letter writing
to Congress or whatever.

Ms. DUFENDACH. Yes.

Mr. NADLER. Thank you.

I am sorry that Mr. Meehan is not here to explain his proposal.

Does anybody else want to comment on this question?

Mr. SmITH. I would. Thank you, Mr. Chairman.

I would just disagree that the distinction really ought to be
made.

Mr. NADLER. Which distinction? I am sorry.

Mr. SmiTH. Well, the distinction between what should be dis-
closed or what should not, or, some would say, what is illegitimate
or legitimate.

And I note that you began to say that and stopped. But I think—
because that is what we hear all the time is a lot of these folks
do think that some of the stuff is illegitimate, and we get used to
talking in those terms.

It is not illegitimate. It is not illegitimate for a group to spend
money to try to get citizens to talk. And I would suggest that what
is wrong with Harry and Louise?
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First, everybody knew who was behind Harry and Louise. This
was not a big secret.

Second, what is wrong with that? American citizens watched
their televisions and they saw something——

Mr. NADLER. We are running out of time.

Mr. Mann, quickly?

Mr. MANN. Thank you.

Mr. NADLER. Do you have a comment on this?

Mr. MANN. Nothing is wrong. And if nothing is wrong, what pos-
sible objection is there to the firms, not the organizations, being re-
quired to report this as lobbying activities? It is a reality. There is
nothing wrong with it. It is perfectly legitimate. Let’s disclose.

Mr. NADLER. Thank you, Mr. Mann.

My time has expired.

Mr. Franks?

Mr. FRANKS. Thank you, Mr. Chairman.

Professor Smith, I almost hate to ask you a question because
your testimony itself was so compelling in my mind.

But, you know, the term “grassroots lobbying” encompasses a
broad array of activities, such as simply encouraging other people
to contact their Federal officials, regardless of their opinion on an
issue.

And I am wondering if you think that criminal penalties for fail-
ure to comply that include prison and large fines would stifle large
amounts of legitimate speech, when people just refrain from speak-
ing simply to avoid an overzealous prosecutor?

Mr. SmiTH. Well, surely the threat of penalties discourages peo-
ple from speaking. If people think they might be subject to pen-
alties if they get the law wrong, they don’t want to do it.

The question comes up, “Well, what is wrong with requiring dis-
closure? It is just disclosure, you know? I mean, what is wrong
with that?”

Well, you know, you don’t see the letters we get from people at
the FEC who were fined real money for trying to comply with dis-
closure laws and making mistakes. And we have to think about
people.

Would it be better—I mean, there are many unpopular causes
out there, and there are many of the groups that are capable of
running grassroots campaigns and stimulating citizen involvement
in Government who are reliant on their reputations in Congress
and working in Congress.

You know, I know, Mr. Chairman, you have expressed a lot of
concern about the K Street Project over the years. Well, what is
grassroots lobbying disclosure, other than a way to implement an-
other K Street Project? You find out, well, who is paying for this?
What firms? And then you can pressure those firms. And you say,
“We don’t like your clients. We don’t like who you are hiring as lob-
byists.”

The wonderful thing about non-disclosure is that is not a threat,
and there is not a threat to Government, again, because we have
that voter who is choosing to take action.

And voters are misinformed by all kinds of things. Like I said,
a New York Times editorial will misinform any voter, you know?
Voters get information from all kinds of sources, from talk radio,
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from grassroots campaigns, from Websites, from Rotary Club
speeches.

We want to encourage voters to get involved, and they are your
real constituents, and you need to deal with it. And will this kind
of disclosure chill speech? Sure it will. The Supreme Court has rec-
ognized that in case after case.

I will be real quick here, but Mr. Gross mentioned that he
thought the court would uphold this kind of disclosure under Har-
ris. Well, a lot of water has gone under the bridge since Harris, a
lot of first amendment water in the last 50 years, including,
NAACP v. Alabama, Talley v. California.

Meclntyre v. Ohio, election commission specifically distinguished,
in holding that you couldn’t require disclosure, noted that Harris
was different because it involved the activities of lobbyists who
have direct access to elected representatives. And that is an opin-
ion by Justice Stephens, giving a very narrow interpretation to
Harris.

I think that if you take this present court and the way it has
gone on disclosure, it has consistently said that only in the narrow
context of specific candidate elections can you uphold it. And they
have done that because they recognize, Mr. Franks, that, yes, it
has a chilling effect on speech.

Mr. FRANKS. Well, thank you, Professor.

Mr. Gross, the Federalist Papers were essays written by James
Madison and Alexander Hamilton. They were defending the ratifi-
cation of the Constitution that we live under today, and they were
written anonymously and published in newspapers under pen
names, pseudonyms, precisely because those Founding Fathers
wanted to cause people to think about the substance of what they
were saying, rather than who was saying it.

And with sincere respect, to use your words, were they artifi-
cially stimulating pubic opinion when they did that?

Mr. Gross. I don’t know. In that situation, probably not. The
words “artificially stimulating” come from the U.S. Supreme Court
in the Harris case. And I guess, you know, it is a question of defini-
tion whether this is a hired effort in the modern-day, sophisticated
effort to influence thinking.

I certainly would distinguish any homegrown effort, such as the
Federalist Papers, and there is some Supreme Court support for
anonymity for that type of distribution in the MclIntyre case, as
Professor Smith has mentioned.

But I do think that can be distinguished from the hiring of out-
side vendors to engage in certain types of—we call it Astroturf, call
it what you will—communications with a call to action with dollar
thresholds in it.

It is a challenge. It is not the easiest thing in the world to do,
I would admit that, but I think it can be done.

Mr. FRANKS. Thank you, Mr. Chairman. I think it would be
tough for me to get another question in.

Mr. NADLER. Well, thank you.

The distinguished Chair of the Committee, Mr. Conyers?

Mr. CoNYERS. Thank you, Chairman Nadler.

There are so many fine lines here, but I would like to begin with
the question about independent ethics commission, because, as I
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understand it, Common Cause thinks this is a good idea, and
ACLU does not—two of my friendly organizations.

Could you begin a discussion with this, Ms. Dufendach?

Ms. DUFENDACH. I am unaware that the ACLU has said that,
but I can give you an idea about why Common Cause thinks that
it is a good idea.

I think perhaps the best way to say this is, at this point, the Eth-
ics Committee in the House has so little credibility that it cannot
even protect the innocent. It cannot even, with any credibility, dis-
miss a complaint that is completely frivolous, because no one has
any faith in it.

And the thing that might be the most benefit to Members right
now is that an independent body could, in fact, do that, could do
it quickly, swiftly and have penalties for people who purposefully
file a frivolous complaint.

At this point, the Ethics Committee can’t—it has been proven
that it doesn’t hold the guilty to task, and it can’t even really pro-
tect the innocent.

If you have a specific question about constitutionality or any-
thing like that, I could go forward with that. Otherwise, I will stop.

Mr. CONYERS. Well, we were hoping that the Ethics Committee
had a new slate, now that they are in a new Congress with a great
change in their membership. We don’t want to have the problems
of the past just hang over whoever joins the Committee from this
point on. Goodness knows we wouldn’t want that to happen to the
Judiciary Committee.

Ms. DUFENDACH. If I could just comment. Frequently, people say
that if only the right people could get put on the Ethics Committee,
it would function. But I think over the last 30 years, at some
place—who decides who are the right people? And over the last
three decades, it has proven that it can’t. It either

Mr. CONYERS. You don’t think there have been any——

Ms. DUFENDACH [continuing]. Too much or doesn’t do enough.

Mr. CONYERS. There have been some right people.

Ms. DUFENDACH. Well, I think the idea of the institutions of a
democracy are to set up systems and functions where, no matter
who is in control, the system will allow the democratic process to
move forward.

Mr. CoNYERS. Ken Gross, do you think this is a stretch here that
we should try to keep an independent ethics commission or that it
might create constitutional problems?

Mr. Gross. It is conceivable that you could set up an investiga-
tive body that wouldn’t abridge constitutional concerns.

I am kind of lukewarm on it. I think a lot of the problems that
the Ethics Committee has had are procedural problems that only
one Member can file a complaint at another Member. And people
don’t like firing lines assembled in the shape of a circle.

And, you know, I think if there were complaints, credible com-
plaints that could come in, and the Ethics Committee is staffed
properly, that it could be handled within that mechanism without
creating another entity, another process, which will have investiga-
tive powers only, which will, then, ultimately, have to refer, pre-
sumably, to an ethics commission. So I think with modification of
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some of the procedures that were in place, we don’t have to go that
route.

Mr. CONYERS. Professor Smith, I wasn’t clear on why you
thought calling Astroturf—using the term “Astroturf’ lobbying is
something that you consider distasteful. When I hear the term, I
am thinking of the phenomenon of groups that are pretending that
they are grassroots groups and they are really not at all. They are
the product of some clever consultant. How do you view that?

Mr. SMITH. Yes, Mr. Chairman. Let me say here is what I would
think of in my definition as an Astroturf lobbyist: There is a group
that is pushing for this regulation that is an organization called
Democracy 21. It is headed by a guy named Fred Wertheimer.

They have no members. Fred Wertheimer is a registered lobbyist.
His power comes because his wife is a prominent journalist, and he
ha?’1 c(l)irect access to the editorial pages of The New York Times,
right?

To me, he is an Astroturf lobbyist. He purports to come in and
speak for the American people, but he speaks for himself. He
doesn’t have any members to account to or anything. It is funded
by a few foundations.

When a group, even if it is a business group or something, goes
out and contacts your voters, they are contacting people who are
real voters. They are members of what we call the grassroots. And
if those people choose to contact you, they are still grassroots real
voters, who are now contacting you.

And so I think this idea that their opinions are somehow false,
or Astroturf, because somebody was paid to contact them is very
wrong. And I cannot understand the philosophy would say, “There
is absolutely nothing wrong with this, but we need to regulate it.”

Mr. CONYERS. Let me ask Ms. Dufendach if she agrees with the
Wertheimer comparison, since he came out of—didn’t he start Com-
mon Cause?

o Ms. DUFENDACH. No, no, no. John Gardner started Common
ause.

Mr. CONYERS. Very well. Okay.

Mr. NADLER. The gentleman’s time has expired, but I will permit
Ms. Dufendach to answer the question.

Ms. DUFENDACH. I think when asked what is the problem that
we are trying to correct here, what it is is you have got $17 million,
$20 million worth of ad campaigns going on nationwide. Everybody
is seeing them. It does make a difference who is the sponsor of
them. It serves to put context to what is being said.

No one is saying that they can’t do it. Nobody is saying that they
don’t have the right to lobby, and lobby in this way.

All we are saying is please let us know who is behind this, so
we can judge for ourselves what the message is or the motive or
the objective of this particular ad campaign is.

Common Cause is a grassroots organization. If I thought that
this was going to imperial our talking with our Members or in any
way doing our grassroots, I would not be so in favor of it.

I will also just say that the Sierra Club was opposed to the Sen-
ate version of this Astroturf. They now have seen the very narrow
new proposal that is being crafted, and they are for it.

Mr. NADLER. Thank you, Ms. Dufendach.
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The gentleman from Indiana?

Mr. PENCE. Thank you, Mr. Chairman. I appreciate you holding
this hearing and the civility with which it is being conducted, and
the thoughtful presentations of the panel.

With regard to the independent ethics commission, I would ob-
serve that it is interesting. I find your comments provocative, Ms.
Dufendach.

But it does seem to me that the call for an independent ethics
commission in Congress was a call for creating something similar
to the Independent Counsel Act that there is broad bipartisan opin-
ion in Washington that that has been a disaster, to create kind of
an extra constitutional agency of Government.

Whitewater investigations become investigations into lying about
sex with interns. Investigations into classified leaks become pros-
ecutions over perjury before grand juries. I would just observe that
as a cautionary note with regard to that comparison for your con-
sideration.

Let me just say, I supported bipartisan legislation in the House
in January for greater disclosure. I commend the majority for their
leadership on ethics and earmarks. And so, to Mr. Mann’s point,
I am open to new ideas about how we create greater transparency
and greater accountability.

I am just really struggling with this grassroots provision, to be
gandid, and that has to do with my concern about the chilling ef-
ect.

And I guess I would like to direct my questions, maybe first to
Mr. Mann, and to the extent that—the panel, Mr. Gross, and Mr.
Smith in particular.

My question is, it seems to me that what has been talked about
here—the dollar threshold or the rest—all of this activates, if, in
fact—not if grassroots lobbying goes on to generate context to Con-
gress, but if someone is hired to help do that.

It does seem to me that I am perfectly free, if I was a private
citizen, to go out and encourage people to write my congressman.
But I get into a whole range of disclosures if I hire somebody who
actually knows how to do that. So as long as I am kind of learning
on my own how to do it and encouraging people, as opposed to hir-
ing someone who professionally knows how to do it, that I am okay,
under some of what has been discussed.

And I hold the view Common Cause is a storied organization.
Might be startled to know when I first ran for Congress 15 years
ago, I refused PAC money. I was the first Republican to do that.
I have gotten over that. But Common Cause was harshly critical
of me, even though I was advocating something they promoted at
the time. But that was okay. My veteran father said, “I can dis-
agree with everything you say. But I will fight to the death for your
right to say it.”

So my question to the panel is is there any concern about a
chilling effect? Would this encourage or discourage a diversity of
views being expressed to Congress by the American people, if we
essentially create a new hurdle, when people who are good at what
they do, who are professional at what they do are engaged in as-
sisting?

I am beginning with you, Mr. Mann.
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Mr. MANN. Mr. Pence, I think that is very well-stated. I mean,
that is the issue. And the key here is in adding any new disclosure
provision that you don’t have that chilling effect, that you don’t dis-
courage speech.

My personal view is the more speech the better. That is why I
am not in a related area, campaign finance. I am not in the busi-
ness of eliminating money, reducing money. But I do believe, in the
old days, if you will, one segment of the reform community said,
“Let’s deregulate and disclose.” Now, they are moving to deregulate
and don’t disclose.

My view in this area is that you need to craft this provision in
which no individual who hires professional help is going to have
any reporting requirements at all. That is, you have to set this up
so that what you are getting at is major or major paid communica-
tion campaigns to influence the general public to lobby Congress on
a particular piece of legislation. And the only reporting require-
ment is from the firm that is taking in, say, $100,000 a quarter or
more from a particular client.

If you set the limits in that way, you are not going to touch any
of the legitimate areas of concern that Mr. Franks and that Pro-
fessor Smith have discussed, in my view.

Mr. NADLER. Time has expired, but I see Mr. Gross

Mr. PENCE. Thank you, Chairman.

Mr. Gross. I don’t think it is that far of a leap from what we
are already requiring for direct lobbyists, that type of disclosure.
And 31 States, based on the last survey that I did of States, actu-
ally has some form of grassroots disclosure right now.

Mr. NADLER. Thank you. Does anybody else want to comment on
that particular point?

If not, the gentleman from Alabama?

Mr. Davis. Thank you, Mr. Chairman.

I know one of the purposes of this hearing is not so much to
wade into the details of the legislation, but with four of you to talk
about some of the theoretical underpinnings.

Let me make two observations.

I certainly take the concerns of my friend from Indiana, and I
take the concerns, I take it, Professor Smith, that you have raised,
but I don’t understand the constitutional argument. I don’t under-
stand the argument that there is somehow a constitutional impedi-
ment on speech if we curtail lobbying activity in terms of more dis-
closures, in terms of more information being provided to the gen-
eral public, for a very simple reason.

The class of people or the class of entities who choose to lobby
Congress or who choose to lobby Federal agencies is a self-selected
group of folks. They decide to engage in a particular calling, that
of lobbying. It is their right to do that.

But it seems to me that the institution that is being the subject
or the target of that speech, if you will, can put certain reasonable
restrictions on time, place, or manner, can put certain reasonable
restrictions on how that speech is received, how it is parceled out,
and how it is disclosed. And without boring everybody here with
100 hypotheticals, that is a fairly bed-of-rock constitutional prin-
ciple.
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So I don’t understand the force of the argument that somehow
we are curtailing the ability of individuals to engage in speech, be-
cause we limit how and when they can do it and who they have
to tell about it.

The second point that I want to make, again, going back to the
broad atmospherics here. It is important. The status quo that we
have is under attack. I agree with that. And there is a good reason
it is under attack.

Right now, I don’t think anybody in this room disputes the obvi-
ous. Certain entities and certain individuals have more sway over
this institution than others, and it is almost always a matter of re-
sources and ability to mobilize. And, by the way, last time I
checked, ability to mobilize is tied, first and foremost, to resources.

All of us who have set in this institution the last several years
have seen riders added to appropriation bills. We have seen votes
on suspensions.

Number one, several years ago, we were having a vote on some-
thing fairly innocuous involving whether foreign companies could
sell parts to China that they could use as part of their missile pro-
gram. And the thing was about to pass overwhelmingly, and Boe-
ing discovered that it might somehow restrict some of their sales
in some way, shape or form. And 130 Members of the House went
down to the well to change their vote on a suspension bill.

Now, whether that was a meritorious decision or not, I don’t
think anybody can cite an example of a bill being on the floor and
130 Members going down to change their vote, because they discov-
ered, all of a sudden, maybe this cuts the S-CHIP program more
than we would like, or, “Gee, maybe this affects funding for Med-
icaid in my State.” I have never seen 130 Members change their
vote over that kind of thing.

There is a reason for that world. There is a concentration of
power and resources on one side.

So I agree with some of the observations that have been made
that some of this bill may sweep a little bit further than necessary.
But there, frankly, may be a good reason that we have to do that,
because the system now is so weighted and so imbalanced in one
particular direction. So we may have to err on the side of regula-
tion and disclosure to correct that imbalance.

Any responses to any of those observations?

Mr. SMITH. As the one who has made the constitutional argu-
ment here on the panel, I guess I feel it is appropriate to respond,
Mr. Davis.

I would go back to the question of what is the harm that you are
attempting to address? Where is the harm in citizens hearing about
issues, even if it is from a paid campaign? Why is that harmful to
them?

Now, the only thing I have heard from harm is Ms. Dufendach,
who has said several times, “Well, we just have to know.”

Mr. Mann keeps saying we have to know, but he doesn’t even say
why.

Ms. Dufendach says, “Because, otherwise, we can’t judge the

Mr. DAvIS. Isn’t the harm the imbalance, Professor Smith?
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Mr. SmiTH. Well, but here is where I want to get directly into
your question, the imbalance is not something—the Supreme Court
has rejected the notion that you can regulate speech of citizens in
order to try to create equality.

Furthermore, in Buckley v. Valeo, the Supreme Court rejected
the notion that restrictions on money spending for speech can be
viewed as time, place and manner restrictions, because they are
aimed directly at the speech, not at the time, place and manner.

And the court has consistently upheld the right of citizens to en-
gage in anonymous speech. It has recognized only one constitu-
tionally justifiable reason, and that is preventing quid pro quo cor-
ruption, and that corruption is not present where you are being
contacted by voters

Mr. DAvis. Hasn’t the court said recently, in the Missouri case
a few years ago, that the appearance of quid pro quo is also a con-
stitutionally recognizable——

Mr. SMITH. Certainly, the appearance—yes, that is correct.

Mr. DAvis. And isn’t all of this consistent with that Missouri rul-
ing? Isn’t it all aimed at appearance?

Mr. SMITH. I would say absolutely not because it still has to be
the appearance of quid pro quo corruption. And, like I say, the one
thing I don’t——

Mr. DAvis. Wasn’t that interpreted broadly in the Missouri case?
That case dealt with campaign contribution.

Mr. SMITH. Well, but that is campaign contributions directly to
candidates. And the view was that even though you were probably
not corrupted when somebody gave you a $1,000 contribution——

Mr. Davis. Right.

Mr. SMITH [continuing]. Somebody might think you were.

Mr. Davis. Right.

Mr. SMITH. But it dealt with specifically with contributions to
your campaign.

Mr. Davis. Doesn’t the logic extend past contributions?

Mr. SMITH. No, it does not, because, in that case, you have a cit-
izen who contacts your office. Are you corrupted when one of your
constituents contacts your office? I don’t believe you are.

Mr. NADLER. The gentleman’s time has expired.

The gentleman from California?

Mr. IssA. Thank you, Mr. Chairman.

Professor Smith, I do want to follow up a little bit.

First of all, my understanding is the Supreme Court held that
privacy was a right. You know, we often argue over abortion up
here on the dais, but isn’t—just go through, sort of, an analysis.

Isn’t your ability to have a private vote, to go into a voting booth,
although it is not as explicitly said in the Constitution, isn’t there
a general belief that you should have the privacy of the voting
booth, that no one should know how you voted?

Mr. SmiTH. Well, I think at least most people would agree with
that, yes.

Mr. IssA. Okay. Isn't it, every single place in the United States,
if you vote for one of us up on the dais, you vote privately, that
it is not open to the public in any way, shape or form?

Mr. SMITH. I believe that is true.
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Mr. IssA. Other than the tally. Okay. Well, following through on
this, if, in fact, you have a private right of communication, then
that private right of communication is abridged by this reporting.

And we are talking about you didn’t give a contribution. We al-
ready regulate contributions, but just the ability to communicate
grivately is abridged, by definition, if we tax it with these proce-

ures.

Mr. SMITH. I think that is correct.

Mr. IssA. Okay. Following the same line, though, we overtly, as
a country, decided that poll taxes were wrong, didn’t we?

Mr. SMITH. Yes.

Mr. IssA. And that is a tax on or fee on executing your constitu-
tional right, right?

Mr. SmITH. Correct.

Mr. IssA. So if an individual or group of individuals want to exer-
cise their constitutional right related to voting, we have asserted,
constitutionally and through numerous court action, that you have
a right to do these rights privately, and that you are not to be
taxed or charged a fee unduly on them.

SMITH; Well, I think that is correct. And I think it goes as well
to the chilling effect that has been brought up by Mr. Pence and
by the Ranking Member and that has been recognized by the court
repeatedly.

There is a chilling effect. The court has recognized it over and
over. And I go back to it doesn’t really matter why. As Justice Ste-
phens said in Mclntyre, he said, “The decision to favor anonymity
may be motivated by fear of economic or official retaliation, by con-
cern about ostracism or merely by a desire to preserve as much of
one’s privacy as possible.” I think that is exactly right.

Mr. IssA. Now, I am a Californian, and there is a kind of an in-
teresting thing in California. When you go to vote in California, we
can’t ask you for a driver’s license or other proof of who you are.
Did you know that?

Mr. SMITH. I was not specifically aware, I guess, of where we
stood in California.

Mr. IssA. Well, it is something that I have long wanted to
change. This Committee has worked on trying to get reforms that
would require that if you want to vote, you prove you have a right
to vote. And the folks that are not presently on the other side of
the aisle, but when they are present on the other side of the aisle,
have pushed back on that. And one of the reasons is because that
if we had the audacity to demand that you prove you have a right
to vote that we would be pushing you away from the voting booth.

Isn’t reporting by grassroot groups, both a tax and an elimination
of anonymity? And wouldn’t it, at a minimum, have—and I think
you have already quoted once—a potential chilling effect? And isn’t
that what we are dealing with here today is that that—that poten-
tial exists every bit as much in this legislation as it exists in poll-
ing-place observation, polling-place—if you put the Border Patrol at
all the voting places in California, et cetera?

Mr. SMITH. If you make it hard for people to hire skilled consult-
ants, because those consultants are afraid they are representing an
unpopular cause, and they rely on the good will of folks here in
Washington, it very definitely has that effect.
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And to elaborate briefly, you mentioned the tax thing, the cost
of reporting can be very considerable. Many organizations, not big
ones, spend $50,000, $60,000 a year or more

Mr. IssA. And last but not least, isn’t the most influential group
probably in the United States right now MoveOn.org, a 527, backed
by hundreds of millions of dollars by just one person who wants to
have huge influence, who does so—or at least they are on the top
10?

Mr. SMmITH. I will leave it as your characterization. They have
been a very influential group and were started

Mr. IssA. Right.

And last but not least, this legislation, wouldn’t it also impact
groups like EMILY’s List? Because this, in fact, talks about bun-
dling. If we are going to get into bundling, then wouldn’t we envi-
sion that EMILY’s List would be restricted to one contribution and
not dozens and dozens only given to pro-abortion Democrat women?

Mr. SmiTH. Well, I don’t know exactly enough of how EMILY’s
List works, but bundling can affect a lot of people. And it points
up that this is not, as some have tried to make it, sort of a partisan
issue. You have got the ACLU and a wide variety of groups on both
sides of the spectrum are concerned about this.

Mr. IssA. Thank you, Mr. Chairman.

Mr. NADLER. We have no more Democratic Members who wish
to ask questions, so that the Ranking Member’s fears were mis-
placed.

We will be able, with one more Republican asking questions, to
finish in time to get to the vote. So I recognize the gentleman from
Ohio.

Mr. JORDAN. I appreciate there seems to be consensus developing
on the definitions and the vagueness there, at least I heard from
a couple of the panel. Appreciate that. And it certainly seems to be
something that the Committee can work on.

I want to just go back to the principle that—relative to the grass-
roots lobbying issue that Professor Smith has brought out, just this
fundamental idea that citizens contact their Government and why
that is a good thing.

I mean, my guess is all the members of the panel and probably
every Member of Congress is like our office. I have just been in of-
fice 2 months, but one of the things we take great pride in is how
we respond back to the constituents who get a hold of us. So I actu-
ally do something each evening, because I can’t get home to my
family. We are here all week, and family is back in Ohio.

I take 10 or 12 people who have contacted our office that day and
call them back. And it is amazing how many times that—you know,
the first one, I say, “This is Congressman Jordan calling,” that they
will say, “Really?” I mean, it is just amazing that they are talking
to—you know—the guy that they may have voted for, but who at
least represents them.

So I guess I come back to this concept. Professor Smith has prob-
ably said it best. What is wrong with some organization, some enti-
ty motivating citizens to contact their representative?

And to call it Astroturf, to call it artificial, to call it illegitimate
doesn’t make sense. It seems that is a good thing.
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In fact, I think the Chair, if I wrote his statement down correctly
in his—or in his opening statement, talked about a private citizen
without a PAC should get as much attention as a lobbyist with one.
And this would seem to help that citizen have a better chance of
talking to their representative, the representative responding back
to them.

So, again, just walk me through—and we have had—I looked at
the testimony. I think Mr. Gross had talked about the concerns
over the now-deleted provisions have been generally overstated. We
have got that kind of general statement versus what Mr. Smith has
said, that it is a chilling effect, that it is unconstitutional, that it
is a terrible concept to pursue.

Just elaborate a little bit more, if you could.

Mr. Gross. Well, I think the road we are going down here is that
there is something unholy or improper about a hired gun in a lob-
bying process, or at least there is some chilling effect if you hire
somebody to lobby. And, now, we are even talking about maybe di-
rect lobbying.

You know, all we are talking about here is disclosure. It is true
that disclosure—I mean, you have the right to address your Gov-
ernment. It is a first amendment-protected right. The disclosure of
that, whether it is direct lobbying or indirect lobbying, is a minimal
intrusion on that right.

So the question is is it a justifiable intrusion? And—go ahead.

Mr. JorRDAN. Right. It certainly is. I mean, I think about our
campaign account. We have a lawyer, who is a CPA, who is—He
asks me—I mean, down the line—and it is still tough to get every-
thing right to comply with campaign finance.

Now, we are talking about the influence it is going to have on
citizens or groups who may spend whatever the threshold amount
winds up being. That certainly is a chilling effect.

Mr. Gross. There is

Mr. JORDAN [continuing]. For someone who hires, we hire a good
person to do our stuff, because we want to get it right.

Mr. Gross. And even requiring direct lobbying, which no one, I
think, is disputing, the disclosure of direct lobbying is an intrusion
as well. If you go out and hire a lobby firm and you gotta keep
track of this and report it on your LDA form every quarter, there
is an intrusion there as well.

The court has said if there are large amounts of money spent to
influence the process—campaign finance is one thing. That you can
actually limit. But if it is a large amount of money to influence the
process, and it is not interfering with associational rights, that that
disclosure of the dollars spent on that is a minimal intrusion
against the possible corrosive effect that undue amounts of money
can have on the process, whether it is direct or indirect. That is
the constitutional underpinning for the disclosure of any of this,
which is an infringement. No question about it.

I don’t know how else to address it, except that I think if you
narrowly draw that extension, just by hiring, just by requiring dis-
closure of a hired gun in certain situations is not an overwhelming,
chilling effect for direct or indirect lobbying.

Mr. SMITH. Mr. Jordan, if I could briefly comment——

Mr. Gross. In fact, it is——
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Mr. SMITH [continuing]. I would say that one of the things that
has been overlooked, too, is there is an effort to do this through
members, and say, “Well, we will exempt membership organiza-
tions.”

In addition to the Chair’s comment, why should you be limited
if you don’t have a PAC, why, if you haven’t had the foresight to
form a big membership organization 10 years in the past, should
you now be limited in your ability

Mr. JORDAN. Right. Good point.

Mr. SMITH [continuing]. To speak to the American people.

Mr. MANN. The court has upheld disclosure in campaign finance.
The Lobbying Disclosure Act is not, as far as I know, under chal-
lenge. Constitutionally, this is a fairly minor addition to it. All of
the disclosure responsibility is not with individuals

Mr. NADLER. Thank you. Thank you.

Mr. MANN [continuing]. With others.

Mr. NADLER. Thank you.

The gentleman’s time has expired.

We have less than 5 minutes on a vote.

Without objection, all Members will have 5 legislative days to
submit to the Chair additional written questions for the witnesses,
which we will forward and ask the witnesses to respond as prompt-
ly as you can, so that their answers may be made part of the
record.

Without objection, all Members will have 5 legislative days to
submit any additional materials for inclusion in the record.

Without objection, I thank the Members of the panel. I thank the
witnesses. I thank the Members of the Committee.

With that, the hearing is adjourned.

[Whereupon, at 11:37 a.m., the Subcommittee was adjourned.]
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Constitutional protection of lobbying is not in the least diminished by the fact
that it may be performed for others for a fee* Further, “the First Amendment
protects [the] right not only to advocate [one’s] cause but also to select what
[one] believe[s] to be the most effective means of doing s0.”* In Meyer, the
Court emphasized that legislative restrictions on political advocacy or
advocacy of the passage or defeat of legislation are “wholly at odds with the
guarantees of the First Amendment.™

Where the government seeks to regulate such First Amendment protected
activity, the regulations must survive exacting scrutiny.” To satisfy strict
scrutiny, the government must establish: (a) a compelling governmental
interest sufficient to override the burden on individual rights; (b) a substantial
correlation between the regulation and the furtherance of that interest; and (c)
that the least drastic means to achieve its goal have been employed.®

A compelling governmental interest cannot be established on the basis of
conjecture. There must be a factual record to sustain the government’s
assertion that burdens on fundamental rights are warranted. Here, there is
little if any record to support the contention that grassroots lobbying needs to
be regulated. Without this record, the government will be unable to sustain
its assertion that grassroots lobbying should be regulated.

The grassroots lobbying provision is troubling for other reasons as well.
First, the provision seems to assume Americans can be easily manipulated by
advocacy organizations to take actions that do not reflect their own interests.
To the contrary, Americans are highly independent and capable of making
their own judgment. Whether or not they were informed of an issue through
a grassroots campaign is irrelevant--their action in contacting their
representative is based on their own belief in the importance of matters
before Congress.

Second, it appears groups such as the ACLU may end up having to report
their activities because of the grassroots lobbying provisions. A “grassroots
lobbying firm” means a person or entity that is retained by one or more
clients to engage in paid efforts to stimulate grassroots lobbying on behalf of

4 Riley, supra. at 801 (1988).

* Meyer v. Grant, supra. at 424,
® Id. at 428.

7 Buckley, supra. at 64.

¥ id. at 68.
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such clients and receives income of, or spends or agrees to spend, an
aggregate of $25,000 or more for such efforts in any quarterly period.
“Client” under existing law includes the organization that employs an in-
house staff person or person who lobbies. If, for example, the ACLU hires an
individual to stimulate grassroots lobbying on behalf of the ACLU and pays
that individual for her efforts in amounts exceeding $25,000, it appears that
individual could be considered a grassroots lobbying firm, and have to
register and report as such. The fact the ACLU employs that individual
appears to be irrelevant to this provision. Unless this is the type of activity
that the provision is intended to reach, there is no substantial correlation
between the regulation and the furtherance of the government’s alleged
interest in regulating that activity.

Groups such as the ACLU could also be atfected because of the definitions of
“paid efforts to stimulate grassroots lobbying” employed in Section 220. For
example, the ACLU maintains a list of activists who have signed up to be
notified about pending issues in Congress. Not all of those activists are “dues
paying™ members who would be exempt from consideration for “paid efforts
to stimulate grassroots lobbying.” Additionally, since there are 500 or more
such individuals, sending out an action alert to ACLU activists could be
deemed “paid” communication and subject to registration and quarterly
reporting.

Because the grassroots lobbying provision is unsupported by any record of
corruption, and because the provision is not narrowly tailored to achieve the
government’s asserted interest, the provision is constitutionally suspect.
Requiring groups or individuals to report First Amendment activity to the
government is antithetical to the values enshrined in our Constitution. If our
government is truly one “of the people, for the people, and by the people,”
then the people must be able to disseminate information, contact their
representatives, and encourage others to do so as well.

Sincerely,

Db

Caroline Fredrickson
Director, Washington Legislative Office

e

Marvin Johnson
Legislative Counsel

[
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OPPOSE EFFORTS TO REGULATE GRASSROOTS LOBBYING
Dear Member of the Subcommittee on the Constitution, Civil Rights, and Civil Liberties:

The undersigned organizations urge you to reject efforts to regulate paid attempts to
stimulate grassroots lobbying. The Senate wisely rejected such an effort, and we urge you
to do likewise. In a representative democracy, citizens not only have the inviolable right
but also should be encouraged to contact their elected representatives. Erecting reporting
barriers, particularly when coupled with civil and criminal penalties for failure to report,
raises the stakes for inadvertent compliance failure and discourages such communication.

Placing any reporting requirements on efforts to communicate with the general public and
thereby “stimulate grassroots activity” would seriously undermine the basic premise of
our system of government. The rights of the grassroots, who are “citizen-critics of
government,” encompass the separate and distinct political freedoms of petitioning,
speech, the press (publishing), assembly and even the free exercise of religion. All are
highly prized and protected under the First Amendment for all citizens. Indeed, not only
would the legislation violate all five individual First Amendment rights stated above, but
would harm the very essence and purpose of the First Amendment — the right of the
people to express ideas among themselves, and to collectively express their will to their
elected representatives.

Imposing any reporting requirements would chill these rights, particularly for smaller and
unpopular organizations, but regardless of size, citizen groups are entitled to freely speak
to the public on policy concerns. Coupling these reporting requirements with criminal
penalties for compliance failure makes it even more likely that organizations of all sizes
will forego this activity rather than risk sanctions for noncompliance. Additionally,
groups that are disfavored are less likely to wish to be identified in a public report as
funding efforts on a specific policy position for fear of reprisal by both the government
and citizens in the majority.

Proponents of regulation argue that something needs to be done to regulate so-
called “Astroturf” lobbying. We do not necessarily agree that such
communications need to be regulated, and we have yet to see an adequate
definition of “Astroturf lobbying™ that does not infringe on what everyone agrees
is entirely legitimate and fully protected activity. Neither the size nor form of an
organization nor that of its efforts to inform or motivate citizens make its public
communications dangerous in a democracy. The First Amendment protects the
right of citizens on their own or collectively through their associations to express
their will or discontent to Congress. Required reporting of the members, their
agents or even funders behind such efforts eliminates or reduces no real threat, but
instead creates a barrier to the free and open expression of ideas that is the
hallmark of'a democracy.

The burden of proof that some harm is being targeted, rather than core political speech,
lies with the proponents of the grassroots legislation. There is no factual record to sustain
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the assertion that these burdens on fundamental rights are warranted or that paid efforts to
stimulate grassroots lobbying needs to be regulated. These efforts wrongly assume that
constituents who contact their representatives are not doing so “voluntarily” if someone
seeking to stimulate grassroots lobbying has first contacted them. In fact, how the
individual learned of the issue that motivated him to contact his representative is
irrelevant. The action taken by that individual in making contact is based on the
individual’s own belief in the importance of the matter.

A grassroots lobbying provision would not be based upon a record demonstrating
illegal or unethical conduct. To the contrary, proposals thus far cover a vast range
of legitimate, constitutionally protected activities by individuals and groups that
merely seek to inform their fellow citizens and encourage them to make their
voices heard on important public issues. Given the impact on fundamental
constitutional rights, the House should not use this opportunity to suppress the
people’s voices and their right to voice their opinions to their elected
representatives. We therefore urge you to reject any efforts to regulate grassroots
lobbying.

Sincerely,

American Association of Christian Schools
American Center for Law and Justice
American Civil Liberties Union

Center for Individual Freedom

Concerned Women for America

Council for Citizens Against Government Waste
Eagle Forum

Free Speech Coalition, Inc.
GrassrootsFreedom.com

Home School Legal Defense Association
National Religious Broadcasters

National Rifle Association

National Right to Life Committee

National Taxpayers Union

RenewAmerica

RightMarch.com

The American Conservative Union
Traditional Values Coalition
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in the entire chamber in which that staff was employed for a period of one
year. If a Member leaves government service and takes a trusted secretary
with her, that secretary would be prohibited from any sort of lobbying contact
for a one-year period.

S. 1’s expansion of post-employment bans poses serious First Amendment
concerns for both the former staff member who is barred from a form of
political speech and also the organization that is barred from using its
preferred representative to exercise its right to petition the government. The
Supreme Court has consistently required that such restrictions meet the
strictest standards, standards this proposal fails to meet. The ACLU believes
the current ban is already an infringement on First Amendment rights —
expanding the ban to bar former employees from lobbying not only the
member or committee for whom they worked but the entire Congress would
further violate constitutional rights without advancing the purpose of
preventing corruption.

Former congressional staff do not lose their rights as a result of having been
employed by the government. The Supreme Court has ruled that lobbying
activity is political speech that is at the core of the First Amendment.' The
protected nature of this activity is not altered by the fact that the speech is on
behalf of others for a fee.” Additionally, the Court has found that, without
specific justification, the Constitution does not tolerate “[t]he loss of First
Amendment freedoms, even for minimal periods of time.™ This restriction
must therefore be judged by traditional First Amendment standards, including
the requirement that the restriction be narrowly drawn as to not impose
limitations greater than those necessary to protect the interest at stake.”
Congress has failed to demonstrate a need to expand current, more narrowly
tailored restrictions.

The First Amendment additionally guarantees the right to petition the
government. Banning organizations from hiring former congressional staff to
lobby is denying an organization the right to the advocate of its choice and
thus stopping the organization and its constituents from effectively exercising
the right to petition the government. Expanding current post-employment
bans will further inhibit the ability of organizations to have their concerns

' Buckley v. Valeo, 424 U.S. 1, 45 (1976).

2 Buckley, supra at 16; see also Riley v. National Federation of the Blind of
North Carolina, 487 U.S.781 (1988).

3 National Treasury Employees Union v. United States, 927 F.2d 1253, 1254
(D.C. Cir. 1991} (quoting Elrod v. Burns, 427 U.S. 347, 373 (1976)).

* See Widmar v. Vincent, 454 U.S. 263 (1983).
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heard by the government, while at the same time preventing those most
qualified for these positions the right to gainful employment.

There is no doubt that the government has the right to protect itself from
improper activities by former government employees. However, this should
be done in a way that is mindful of the First Amendment and does not
unnecessarily deny the rights of individuals and organizations acting in good
faith. There is no evidence that demonstrates a need to expand the current
bans on employment of former congressional staff, or Members. Therefore,
the American Civil Liberties Union urges you to reject any proposals to
broadly expand cutrent post-employment bans.

Reject Efforts to Incorporate Provisions on “Grassroots Lobbying.”

The Senate considered a provision (Section 220} in S.1 that would have
required registration and reporting of grassroots lobbying activities. The
ACLU and others opposed this effort because it only served to erect barriers
between the people and their elected representatives. The Senate wisely
agreed, and removed the provision from the final bill. We urge you to not
place such a provision in the bill during consideration by the House.

The right to petition the government is “one of the most precious of the
liberties safeguarded by the Bill of Rights.™ When viewed through this
prism, the thrust of the grassroots lobbying regulation is at best misguided,
and at worst would seriously undermine the basic freedom that is the
cornerstone of our system of government.

Tt is well settled that lobbying, which embodies the separate and distinct
political freedoms of petitioning, speech, and assembly, enjoys the highest
constitutional protection.® Petitioning the government is “core political
speech,” for which First Amendment protection is “at its zenith.””

Constitutional protection of lobbying is not in the least diminished by the fact
that it may be performed for others for a fee.® Further, “the First Amendment
protects [the] right not only to advocate [one’s] cause but also to select what
[one] believe[s] to be the most effective means of doing s0.”” Tn Meyer, the
Court emphasized that legislative restrictions on political advocacy or

5 United Mineworkers Union v. llinois State Bar Association, 389 U.S. 217,
222 (1967).

® Buckley, supra. at 45 (1976).
7 Meyer v. Grant, 486 U.S. 414, 425 (1988).
® Riley, supra. at 801 (1988).

? Meyer v. Grant, supra. at 424.
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advocacy of the passage or defeat of legislation are “wholly at odds with the
guarantees of the First Amendment.”*’

Where the government seeks to regulate such First Amendment protected
activity, the regulations must survive exacting scrutiny.'’ To satisfy strict
scrutiny, the government must establish: (a) a compelling governmental
interest sufficient to override the burden on individual rights; (b) a substantial
correlation between the regulation and the furtherance of that interest; and (c)
that the least drastic means to achieve its goal have been employed.”

A compelling governmental interest cannot be established on the basis of
conjecture. There must be a factual record to sustain the government’s
assertion that burdens on fundamental rights are warranted. Here, there is
little if any record to support the contention that grassroots lobbying needs to
be regulated. Without this record, the government will be unable to sustain
its assertion that grassroots lobbying should be regulated.

The grassroots lobbying provision is troubling for other reasons as well.
First, the provision seems to assume Americans can be easily manipulated by
advocacy organizations to take actions that do not reflect their own interests.
To the contrary, Americans are highly independent and capable of making
their own judgment. Whether or not they were informed of an issue through
a grassroots campaign is irrelevant--their action in contactiug their
representative is based on their own belief in the importance of matters
before Cougress.

Requiring groups or individuals to report First Amendment activity to the
government is antithetical to the values enshrined in our Constitution. If our
government is truly one “of the people, for the people, and by the people,”
then the people must be able to disseminate information, contact their
represeutatives, and eucourage others to do so as well.

Conclusion

The House understandably is concerned about the appearance of impropriety
as well as unethical conduct. Care should be taken, however, when legislative
action threateus to infringe upon rights essential to our democracy. Respouses
to recent scandals should not be taken as an opportunity to suppress the
people’s voices and their right to voice their opinions to their elected
represeutatives. For these reasous, we urge you to reject the expansiou of

Y Jd. at 428.
Y Buckley, supra. at 64.

2 Id. at 68.



79

post-employment bans and reject efforts to insert registration and regulation
of grassroots lobbying provisions.

Sincerely,

2z "
Caroline Fredrickson Marvin J. Johnson
Director Legislative Counsel
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and that the right of individuals to speak and associate freely depends upon their ability to
do so anonymously. But the conflict is a false one — a byproduct of fuzzy thinking —
because each canon, when properly applied, protects citizens from abusive lawmakers.
Disclosure of campaign contributions protects citizens from lawmakers who can confer
benefits on large contributors (and pain on opponents) through legislation. Disclosure of
true lobbying activities, that is, consultants engaged in face-to-face meetings with
lawmakers, protects citizens in a similar manner. Because disclosure is beneficial in these
contexts, people presume it is always harmless. This is wrong. The right to speak
anonymously with fellow citizens about issues or pending legislation also protects
citizens by reducing lawmaker ability to visit retribution on those who oppose his policy
preferences.

THE GRASSROOTS IS GREENER

Far from being the problem, grassroots lobbying is part of the solution to restoring the
people’s faith in Congress. Polls show that Americans are fed up with what is
increasingly seen as a corrupt Washington way of business. Ninety percent of Americans
favor banning lobbyists from giving members of Congress anything of value. Two thirds
would ban lobbyists from making campaign contributions. More than half favor making
it illegal for lobbyists to organize fundraisers. Seventy-six percent believe that the White
House should provide a list of all meetings White House officials have had with lobbyist
Jack Abramoff. But there is no evidence whatsoever that the public views grassroots
lobbying as a problem.

“Grassroots lobbying” is merely encouragement of average citizens to contact their
representatives about issues of public concern. It is not “lobbying” at all, as that phrase is
normally used outside the beltway, meaning paid, full-time advocates of special interests
meeting in person with members of Congress away from the public eye. What the public
wants, as Sen. Feinstein and others have recognized, is to break the direct links between
lobbyists and legislators, thus enhancing the voice and influence of ordinary citizens.
They do not want restrictions on their own efforts to contact members of Congress,
persuade other citizens, or receive information about Congress.

Contact between ordinary citizens and members of Congress, which is what “grassroots
lobbying” seeks to bring about, is the antithesis of the “lobbying” at the heart of the
AbramofT scandals. It is ordinary citizens expressing themselves. That they are
“stimulated” to do so by “grassroots lobbying activities” is irrelevant. These are still
individual citizens motivated to express themselves to members of Congress.

Regardless of what lobbying reform is passed, not even the most naive believe it will
mean the end of the inside-the-Beltway lobbyist. Grassroots voices are a critical
counterforce to the influence of professional lobbyists. Recently one member of Congress
expressed concern that Jack Abramoff’s tribal clients were used to contact Christian
Coalition members, “to stir up opposition to a gambling bill.” But it cannot be denied that
the individuals who responded to that grassroots effort were ordinary citizens who were,
in fact, opposed to a gambling bill. They are precisely the type of people that Congress
ought to hear from. Regardless of how they learned about the issue, they had to make the
decision that the issue was important to them, and take the time to call Congress. There is
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little to be gained by knowing who is funding the underlying information campaign that
has caused these constituents to contact their members. The constituent’s views are what
they are; the link between lobbyist and Congress is broken by the intercession of the
citizen herself’

ENCOURAGING THOSE WHO LIVE FAR FROM K STREET

Disclosure in this situation comes with a price. When the source behind the grassroots
campaign is anonymous the opportunity for favoritism or retaliation is gone. Mandatory
disclosure reintroduces that link. It is true that many financiers of grassroots lobbying
campaigns are happy to be publicly identified — for example, George Soros and Steve
Bing make no bones about their efforts to educate the public. Unions, and some trade
associations, such as the Health Insurance Association of America (HIAA) in its 1994 ads
urging citizens to oppose a national health plan, are more often than not open about their
activities. But others prefer anonymity, and there are many reasons for wanting
anonymity and for providing its protection.

To use the example of HIAA, under the national health plan proposed by the Clinton
administration in 1994, private insurance companies were to have a major role in
administering the plan. A company donating funds or talent to HTAA’s “Harry and
Louise” ad campaign against the plan might sincerely believe that the plan was bad for
America, but be prepared to bid to administer the plan had it passed. And if the plan
failed to pass, the same company might have wished to avoid possible retaliation from
disappointed lawmakers who supported the plan. Such a company might therefore prefer
anonymity, to protect it and its lobbyists from retaliation, favoritism, and government
pressure. Such protection is what lobbying reform ought to achieve.

Others will have other reasons for anonymity. A prominent Democrat may not want to be
identified as having consulted on ads urging citizens to support the nomination of Samuel
Alito to the Supreme Court; a prominent Republican consultant may not want to be
identified as being on the other side. It is not hard to imagine why the NAACP fought
requests to disclose its members in 1950s Alabama, or why the Supreme Court said in
response to Alabama’s desire to learn those names that “[i]t is hardly a novel perception
that compelled disclosure of affiliation with groups engaged in advocacy may constitute
as effective a restraint on freedom of association as [other] forms of governmental
action.” And while today’s proposals for grassroots lobbying disclosure do not require
organizations to disclose their members, it is easy to imagine the leverage Alabama could
have put on the NAACP, and the resulting damper on the civil rights movement, if 1950s
Alabama knew about the NAACP what the twenty-first century Congress proposes to
learn about grassroots organizations. What could Alabama, or the general public, have
done had it known when the NAACP engaged in preparation, planning, research, or
background work; when it coordinated activities with like minded organizations; when it
planned to engage fellow citizens with advertising; or knew the names of the consultants
that would assist them in the effort? As Justice Stevens stated for the Supreme Court in
Mclntyre v. Ohio Elections Commission, striking down an Ohio law mandating
disclosure of grassroots lobbying, anonymous speech “exemplifies the purpose behind
the Bill of Rights and of the First Amendment in particular: to protect unpopular
individuals from retaliation — and their ideas from suppression.” These are not fanciful
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fears. In what many consider a blatant attempt at intimidation, when the Free Enterprise
Fund recently ran ads critical of the performance of Texas County Prosecutor Ronnie
Earle, Earle subpoenaed the names of the group’s donors.

Compelled disclosure of grassroots activity will drive many publicly spirited persons out
of future debates altogether, and may make seasoned lobbyists reluctant to assist
unpopular causes or causes contrary to the current administration — the whole reason
Democrats have chafed about the GOP’s “K Street Project.” Compelled disclosure thus
deprives organizations of the services of talented consultants who make their livings, in
part, on Capitol Hill, and has a chilling effect on donors to issues organizations on both
sides of the aisle. Indeed, those most likely to withdraw from the field will tend to be
those motivated by ideology. Those motivated by pecuniary gain will have an added
incentive to bear the cost of disclosure and carry on. This may be a price worth paying
when we are discussing disclosure of direct lobbyist contact with lawmakers, but it is not
worth paying to limit citizen contact with lawmakers.

To clean up the Abramoff mess there is no reason to smoke out donors to groups like
Progress for America or the Alliance for Justice, or to make consultants fearful to assist
such organizations with controversial issues. Donations or consulting for grassroots
lobbying does not support direct lobbyist-to-lawmaker contact — — the source of public
concern. (Nobody cares if a lobbyist flies on a corporate jet — what they object to is his
giving rides to congressmen on a corporate jet!). Grassroots lobbying fosters citizen-to-
citizen communication, and later, citizen-to-lawmaker communication. The message
consists of information for citizens, and an appeal to those citizens to take part in a public
discussion. Some will get involved because they agree with the message and share its
concern; others because they disagree; and still others will not get involved at all. With
even the most effective grassroots lobbying, however, there is always an intervening
decision made by an individual citizen. The aggregate of those individual decisions is
itself critically important and valuable information to the lawmaker. With the decision to
contact lawmakers, from whatever side of the debate, citizens reduce the relative power
of lobbyist-to-lawmaker communication, which is precisely the power shift the public
wants to see, and is the shift most needed in an era of unlit, undisclosed earmarking and
lobbying scandal.

Anonymous grassroots lobbying is a long and honored tradition, engaged in by many
great Americans. Alexander Hamilton, James Madison, and John Jay authored the
Federalist Papers anonymously. Most of the opposition to ratification of the Constitution
was also published anonymously, by such distinguished Americans as Richard Henry
Lee, New York governor George Clinton, and New York Supreme Court Justice Robert
Yates. Other famous Americans who have engaged in anonymous “grassroots lobbying”
include Thomas Jefferson, Abraham Lincoln, Winfield Scott, and Benjamin Rush.

The problem of lobbying abuses is one of lobbyist influence outside the light of scrutiny.
It is not a problem of citizen influence. Grassroots lobbying encourages citizens to get
involved, and the involvement of citizens breaks the link between lobbyists and
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lawmakers. Grassroots lobbying should be encouraged in every way possible, not
discouraged, as a way to restore the trust of the American people in Congress.

~ Bradiey 4. Smifh, former ¢ 1 ion Commission, is semior
adviser to the Center for Competitive folitics. and professor of low af Capital University
Lew Schood in Cotumbus, Ohio. Stephen M. Hoersting is the executive direcitor of the
Clenter for Competitive Politics and former general counsel to the Newional Republican
Serartorial Committee. 1he Cemer for Comperitive Polifics seeks fo educote the public on
the benefits of free competition, fuireess, and dvnamic participation in the political
process, Nothing in this editorial shoufd be fraed as advocacy Jor or against oy
legislarion.
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Elitist special-interest groups press Congress to curb "grassroots
lobbying," as NRLC fights back

WASHINGTON (February 1, 2007) — A coalition of special-interest groups, funded in large part by
liberal foundations, is working with the new Democratic leadership in Congress to enact laws that would
restrict what they call "grassroots lobbying" — by which they mean organized efforts to motivate members
of the public to communicale with their congressional representatives aboul pending legislation.

Pro-lifc and pro-family lcaders warn that under the proposed new laws, many genuine grassroots
organizations — including statc-level pro-lifc and pro-family organizations — would be saddled with
burdensome new registration, record keeping, and reporting requircments.

NRLC and many other grassroots organizations are fighting the proposals. The American Civil Liberties
Union (ACLU) is also urging Congress 1o reject such regulations as in(ringements on righis protecled by
the First Amendment.

NRLC and its allics won an initial victory in the U.S. Scnatc on January 18, when the Scnate voted 53-43 to
strip provisions to regulate "grassroots lobbying" from an omnibus "ethics reform" bill.

However, pro-regulation groups such as Democracy 21(headed by veteran liberal activist Fred Wertheimer)
and OMB Watch (controlled by representatives of labor unions and certain industries) are redoubling their
efforts. They are pushing the leaders of the newly installed Democratic House majority Lo restore
"grassrools lobbying" provisions when the House considers "ethics reform" legislation soon.

The Housc Democratic Ieadership is expected to unveil its own version of "cthics reform” Iegislation
around mid-February, and most obscrvers cxpect that restrictions on "grassroots lobbying" will be part of
their package.

Senate Fight

In the Senate, the issue came up during debate on an omnibus "ethics reform” bill (S. 1) which, among
other things, would enact many new restrictions on gill-giving, meal-buying, and other practices associated
with somec Washington-bascd lobbyists. The bill's sponsors say that onc of its purposcs is to tighten up
regulation of lobbyists who work in Washington, D.C.. in responsc to certain lobbying scandals of the past
several years, including those associated with Jack Abramoff and his associates.

However, the bill also contained a section (Section 220) dealing with "grassroots lobbying," which the bill
defined as "the voluntary efforts of members of the general public to communicate their own views on an
issue Lo Federal officials or Lo encourage other members of the general public o do the same."

Under Section 220, a group or individual who engaged in "paid e[forls to stimulale grassroots lobbying"
would have been foreed to register with Congress as a federal lobbyist or cven as a "grassroots lobbying
firm." and to file complicated quarterly reports with Congress. This requirement would have applicd, for
example, to some paid staff members of state right-to-life organizations, and many other citizen activists
across the political spectrum.

Violation of the bill's requirements would be punishable by a civil fine of up to $200,000 per infraction.
"Corrupt" violations would also be punishable by up (o 10 vears in [ederal prison — with the determination
of whether a given violation was considered "corrupl" to be made by a U.S. allomey, a federal political
appointee.

(To read NRLC's five-page letter sent to senators on January 16, explaining the far-reaching problems that
would be created by such a law, click here.)
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In a January 16 legislative alert issued by NRLC to its affiliates, NRLC said that under the bill, "activity
that is at the heart of the representative system of government implicitly would be regarded as a suspect
activity, subject to complex regulations, coupled with severe penalties for failure to abide by the
regulations. If this provision is enacted. many ordinary citizens will get less and less information from pro-
lile groups and other issue-orienied organizations about what is going on in Congress. Churches and
church leaders may also be deterred from speaking to the broader public about important legislative issues.
These effects may be among the goals intended by the special-inierest groups that are pushing this
destructive legislation.”

Bennett Amendment

In order to defend the First Amendment rights of citizen groups. pro-life Senator Robert Bennett (R-Utah)
offered an amendment to simply strip the entire “grassroots lobbying" section from the bill. The Bennett
Amendment was strongly supporled by a broad spectrum ol advocacy groups, including NRLC, the Family
Research Council, the National Rifle Association, the American Center for Law and Justice, the Free
Speech Coalition, and the American Civil Liberties Union.

On January 18, the Bennett Amendment was adopted 33-43. Led by Minority Leader Mitch McConnell
(R-Ky.), a strong defender of free speech rights, every Republican senator who was present voted for the
Bennett Amendment. They were joined by seven Democrats.

(The Senate roll call on the Bennetl Amendment appears in the MRI.C Senate scorecard for 2007.)

The Bennett Amendiment got a boost when it was ¢ndorsed by Scnator John McCain (R-Az.). McCain, the
prime sponsor of a 2002 "campaign rcform" law that placcd restrictions on some communications to the
public about those who hold or seek federal office, had himself sponsored legislation in 2005 that would
have regulated "grassroots lobbying." But on January 18. McCain told the Senate that he had concluded
that Section 220 "could seriously impact legitimate communications between public interest organizations
and their members," and "would negatively impact the legitimate, constitutionally protected activities of
small citizen groups and their members."

Pro-regulation Interest Groups

The coalition of liberal "govemment reform" groups that advocate heavy regulation of political specech
lobbied hard against the Bennett Amendment. This coalition includes about nine nonprofit organizations,
including Democracy 21, Common Cause, OMB Watch, and Public Citizen.

In communications to the Senate and the news media, these groups argued that the bill was necessary to
regulate what they called "Astroturl," a lerin they have coined to reler (o organized elforis (o encourage
cilizens Lo conlact their federal representatives. I a J;
any "lobbying campaigns [that] involve paid media, phone bank, direct mail and other paid public

communication campaigns /o urge the public (0 lobby Congress on legislation.” [italics in original]

"These groups assert that they are trying to diminish “special interest' influence, but in reality, they serve as
fronts for special interests that are far more elitist, and less accountable, than the grassroots organizations
that they are trying to cripple,” commented NRLC Legislative Director Douglas Johnson.

Two days afler the Senale vole, Bradley Smith, a former chairman of the Federal Eleclion Commission
who now serves as chairman of the Center for Competilive Politics, strongly crilicized the pro-restriction
coalition in au ¢sgav posted on the Center's blog (www.campaigufrcedom org/blog), titled "The Real
*Astroturl” Lobbyisls.”
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Smith noted that Democracy 21 "has no members," is headed by a registered lobbyist (Wertheimer), and
that "the bulk of Democracy 21's funding comes from the Pew, Carnegie. Joyce and Open Society (George
Soros) Foundations, which themselves have no broad membership to whom to be accountable, and which
operate with no accountability to the general public . . . . [Yet, they] go around Capitol Hill ridiculing
Congress's constituents as ‘fake' and “astrotur{’ while claiming (o speak [or ‘(he American people."

Likewisc, Mark Fitzgibbons, an attorncy associated with the Free Specch Coalition (an umbrella group
fored Lo defend the rights of nonprolil organizations), posted on hiip//vwww.grassrocis{reedomcony a
revealing gssay about OMB Watch, a group that has claimed an active role in shaping the "grassroots
lobbying" provisions under consideration in Congress:

Fitzgibbons wrote; "OMB Watch is no grassroots organization. . . .OMB Watch appears from its own
graphs on its website to get about only one percent of its funding from individual donors . . . and
approximately 90 percent [rom foundations. . . . OMB Walch lists ils sources ol [unds [rom foundations in
this order: 1. Anonvmous I, 2. Anonymous II, 3. Bauman Foundation, 4. Beldon Fund, 5. Carnegie
Corporation of New York, 6. Ford Foundation, 7. Fund for Conslitutional Government, 8. HKH
Foundalion, 9. Charlcs Stewart Molt Foundation, 10. Opcn Socicly Institute, L1. Pacific Lifc, 12.
Rockefcller Brothers Fund, 13. The Scherman Foundation, and 14. Sunlight Foundation."

Fitzgibbons also noted that the 15-member OMB Watch board is dominated by representatives of big labor
unions and a few big corporations, and by veteran liberal activists such as John Podesta. previously a top
advisor to President Clinton.

Fitzgibbons concluded: "OMB Watch, both through its sources of funding and the makeup of its own
board, represents big corporate and labor union inlerests, and is nearly as [ar as one can gel in Washinglon
from representing grasstoots causcs. In fact, OMB Watch is much closcr to being 'Astroturf', thosc
artificial, industry created causcs that purport to, but don't, represent citizens, than to legitimate nonprofit
and other grassroots causes."

NRLC's Douglas Johnson commented, “The current campaign to restrict so-called *grassroots lobbying' is
another attempt by certain well-funded liberal elites to cripple genuine grassroots political movements,
such as (he pro-life movement, in order lo increase their already powerlul influence over officeholders.
They want lo enhance their own form of polilical influence, which depends heavily on the demonsirated
willingness of many clements of the institutional ncws to relentlessly propagandize on behalf of cvery so-
called “reform’ pushed by these special-interest groups. While the specch-regulation groups claim they
want to make Congress less beholden to “special interests.' in fact they push constantly for laws that would
make officeholders more insulated from real constituents and more dependent on liberal elites. including
the fat-cat foundation bosses who fund these groups and their allies in the news media."

‘What Next?
Johnson wamed, "Despile the favorable vole in the Senalte, a great deal of work needs (o be done Lo
persuade House members to also reject this attack on grassroots aclivism — and it nceds to be done quickly.

The Housc might vote on the issuc before the end of February "

The pro-regulation lobby seemed to regard the Senate's adoption of the Bennett Amendment as an
unexpected but temporary setback.

Craig Holman, a lobbyvist for Public Cilizen, old National Journal, "They succeeded narrowly in getling it
[grassrools provision] removed in the Senale, bul we are going lo gel it back in the House."
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Take Action Now

For guidance on how to contact the office of your representative in the U.S. House of Representatives, in
order to urge him or her to vote against restrictions on "grassroots lobbying." visit the NRLC Legislative
Action Center at ttp://wwyw . capwiz.com/nric/bome/ and follow the instructions there.

To sce morc documents about congressional aticmpts (o restrict "grassroots lobbying," go (o
www. nrle.org/FreeSpeech/index bl
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it Jusce. MEMORANDUM

TO: Jay Sekulow, Colby May, and Drew Ryun

FROM: Erik Zimmerman, Matthew R. Clark, Drew Ashby, Jonathan Shumate, Janelle
Smith, and Ben Sisney

RE: Executive Summary of How the Grassroots Lobbying Bills (H.R. 4682 and S.1)
Would Affect Churches and Other Non-Profit Organizations

DATE: January 11, 2007

By greatly expanding the scope of lobbying regulation, the grassroots lobbying bills (H.R.
4682" and $.1) would affect many churches, pastors, denominations, public interest organizations,
law firms, radio and TV personalities, civic organizations, nonprofit and for-profit organizations,
the media, and private individuals that voluntarily choose to pay for any medium to distribute their
message to the general public.

Amendment 20 to S./—proposed by Senator Bennett on January 10, 2007, and co-sponsored
by Senator McConnell—would eliminate the provisions of the Senate bill dealing with “grassroots
lobbying firms” and ensure that churches and many other public interest organizations and
individuals would not be subject to lobbying regulations.

Existing law—namely, the Lobbying Disclosure Act of 1995°—imposes registration and
reporting requirements upon “lobbyists” and “lobbying firms,” i.e., those who are paid to contact
public officials on behalf of a client.’ The grassroots lobbying bills would greatly expand the

coverage of the Act to include a new class of lobbyist, “grassroots lobbying firms,” which are

i H.R. 4682 was proposcd in the 109th Congress and a similar bill is expected to be introduced in the immediate futurc.
= The Lobbying Act is found at 2 U.S.C. §§ 1601 ef. seq.
* Lobbying Act § 3(9), (10).
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individuals and organizations that spend a certain amount of money trying to stimulate “grassroots
lobbying” (i.e., encouraging people to contact public officials).*

Many churches (especially larger ones), denominations, public interest organizations and
other groups and individuals that encourage members of the public to get involved with federal
legal issues would be classified as “grassroots lobbying firms” under these bills* These groups and
individuals would be required to register with Congress and make certain initial and quarterly
disclosures about their activities that would be made available to the public on an easily searchable
government website.® The bills also include financial and criminal penalties for failure to comply
with the registration and reporting requirements.’

The House and Senate bills are similar in many respects, although there are several key
differences. Under the House bill, a church or other organization would be considered a “grassroots
lobbying firm”—subject to registration and reporting requirements—if:

e the group attempted to “influence the general public” (or segments thereof) to
“voluntarily” contact federal officials in order to express their own views on a federal
legal issue, or to encourage other people to contact federal officials;

e the communication was directed at least one person that was not a member, shareholder,
or employee of the group; and

e the group receives income of, spends, or agrees to spend an aggregate of $50,000 or
more for such efforts in any quarterly period.

For example, if a church or denomination spent $50,000 of its resources within one quarter (three
month period) to encourage people to support the Federal Marriage Amendment or support the

confirmation of a federal judicial nominee, that church or denomination would be classified as a

“grassroots lobbying firm” under HR. 4682.

f S.1 §220(2)(2)(18), (19). and H.R. 4682 § 204(a)(2). amending Lobbying Act § 3(18)-(20).

> See id.

‘_’See, e.g. HR. 4682 §§ 202, 204, 205, 207. and S.B. 1 §§ 211, 212, 217, 220, amending Lobbying Act §§ 3-6.
"SB. 1§§216,223, and HR. 4682 § 402, amending Lobbying Act § 7.

“H.R. 4682 § 204(a)(2), amending Lobbying Act §§ 3(19), (20).

2
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Under the Senate bill, a church or other organization would become a “grassroots lobbying
firm” if:

e the group attempted to “influence the general public” (or segments thereof) to contact
federal officials to urge them to take specific action on a federal legal issue;

e the communication was “directed at” at least 500 members of the general public;

e at least one person that the communication was directed at was not a member, employee,
shareholder, officer, director, or donor of a non-nominal amount of money or time to the
group;

e the communication had the effect of supporting some group or individual’s “lobbying
contact” on that issue (a direct communication to a federal official about a legal issue,
made on behalf of a client, that is not exempted from the definition of “lobbying
contact”); and

e the group received, spent, or agreed to spend $25,000 or more for such efforts in any
quarterly period.

For example, if a church received or spent an aggregate of $25,000 on salaries, materials,
advertisements, etc. within a 3 month period to encourage people to support the Federal Marriage
Amendment or support the confirmation of a federal judicial nominee, and the church’s message
reached over 500 people including some that are not members or donors of the church, the church
would be considered a “grassroots lobbying firm” under S.1.

Under either bill, many churches and other “grassroots lobbying firms” would have to
register with Congress and comply with onerous quarterly reporting requirements or face possible
fines and criminal penalties. There are numerous differences between the bills, however:

* the House bill’s definition of “paid efforts to stimulate grassroots lobbying” is broader than
the Senate bill’s because it is not limited to actions in support of “lobbying contacts,” so
more churches and other organizations would likely become “grassroots lobbying firms”
under the House bill than under the Senate bill;"

e the House bill has a $50,000 threshold within a quarter to become a “grassroots lobbying
firm,” while the Senate bill’s quarterly threshold is just $25,000;""

“S.1 § 220(a)(2)(18), (19). amending Lobbying Act § 3.
0 Compare S.1 § 220(a)(2)(18)A), amending Lobbying Act § 3, with H.R. 4682 § 204(a)(2), amending Lobbying Act §

1

5l

' Compare 8.1 § 220(a)(2)(18). (19), amending Lobbying Act § 3. with H.R. 4682 § 204(a)(2), amending Lobbying Act
§3.

[95]
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o the Senate bill provides that “paid efforts to stimulate grassroots lobbying” does not cover
an attempt to influence people to contact federal officials “directed at less than 500 members
of the general public,” but the House bill does not have a similar provision;'?

e the Senate bill’s exception for communications made to members, employees, officers or
shareholders of an organization is broader than the House bill’s exception, although neither
one would apply to most statements made by pastors during church services;

e the House bill redefines “client” such that organizations that are not governed by 501(c)
must make some disclosures regarding some of their organizational members, while the
Senate bill does not alter the definition of “client”;14

e the Senate bill gives grassroots lobbying firms 45 days to register from the time lobbying
activities begin, while the House bill only gives them 20 days to register;'

e the House bill contains an additional reporting requirement for each expenditure by
grassroots lobbying firms of $250,000, but the Senate bill does not;I6 and

e the House bill’s investigation and enforcement provisions are tougher than the Senate bill’s
provisions.'’

While the existing lobbying statutes provide that they shall not be construed to interfere with
“the right to petition the Government for the redress of grievances . . . [or] the right of association,
protected by the first amendment to the Constitution,”'® H.R. 4682 and S.1 would do just that. By
expanding the Lobbying Act to include many forms of political expression that are far removed
from the traditional understanding of “lobbying,” H.R. 4682 and S.1 would violate the First
Amendment."” The bills are certainly nof narrowly tailored to achieve a compelling governmental

interest. Amendment 20 to 8.1 should be adopted to exclude “grassroots lobbying firms.”

"2 See S.1 § 220(a)(2)(18)(B), amending Lobbying Act § 3.

';Cnmpare S.1 § 220(a)(2)(18)(C), amending Lobbying Act § 3, with H.R. 4682 § 204(a)(2). amending Lobbying Act §
.

!4 See H.R. 4682 § 205(a), amending Lobbying Act § 3(2).

'* Compare $.1 § 220(b), amending Lobbying Act § 4(a), with H.R. 4682 § 204(b)(1), amending Lobbying Act § 4(a).
'i’See H.R. 4682 § 204(d)(2). amending Lobbying Act § 5(a)(2).

7 Compare HR. 4682 §§ 401-403, removing Lobbying Act § 8(c), with S.B. 1 §§ 218. 231-270, amending Lobbying
Act§ 6.

' Lobbying Act § 8(a).

'° See generally McConneli v. FEC, 540 U.S. 93 (2003); Buckley v. Am. Const. Law Found., 525 U.S. 182 (1999);
AMcIntyre v. Ohio Elections Comm'n, 514 U.S. 334 (1995); Riley v. National Federation of the Blind of North Carolina,
Inc.. 487 U.S. 781 (1988); Frisby v. Schuliz, 487 U.S. 474 (1988);, Meyer v. Grant. 486 U.S. 414 (1988), FCC'v. League
of Women Voters of Cal., 468 U.S. 364 (1984). Consol. Edison Co. of N.Y. v. Pub. Serv. Comm’r of N.Y., 447 U.S. 530
(1980). Buckiey v. Valeo, 424 U.S. 1 (1976). Police Dep't of the City of Chicago v. Mosley, 408 U.S. 92 (1972); Adills v.
Alabama, 384 U.S. 214 (1966); Gibson v. Florida Legislative Investigation Commitiee, 372 U.S. 539 (1963); Louisiana
ex rel. Gremillion v. NAACP, 366 U.S. 293 (1961); Shelton v. Tucker. 364 U.S. 479 (1960); Talley v. California. 362
U.S. 60 (1960); Bates v. Little Rock, 361 U.S. 516 (1960); NAACP v. Alabama, 357 U.S. 449 (1958); U.S. v. Iarriss,
347 U.S. 612 (1953); Rumely v. United States, 345 U.S. 41 (1953).

4
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it Jusce. MEMORANDUM

TO: Interested Parties

FROM: The American Center for Law and Justice

RE: Executive Summary of Response to the Campaign Legal Center’s
Memorandum to the United States Senate on Senate Bill 1, the “Grassroots
Lobbying” Bill

DATE: January 12, 2007

In a memorandum to the United States Senate entitled, “Disclosure of Paid Astroturf
Lobbying,” the Campaign Legal Center (“CLC”) recently claimed that the “grassroots lobbying”
provisions of Senate Bill 1' (namely Section 220) would only apply to “a narrow class of
professional lobbyists™ The CLC memorandum claims that the bill is limited to “astroturf
lobbying,” a recently coined term used to describe “synthetic grassroots movements that now can be
manufactured for a fee by companies” in which “uninformed activists are recruited or means of

; : 3
deception are used to recruit them.”

Unfortunately, however, the bill’s broad language would
encompass many churches, pastors, denominations, public interest organizations, law firms, radio

and TV persondlities, civic organizations, nonprofit and for-profit organizations, the media, and

private individuals that distribute a message about a federal legal issue to the general public.*

! S.1. the Lobbying Transparency and Accountability Act of 2007 (introduced Jan. 4, 2007).

2 Campaign Legal Center, “Disclosurc of Paid Astroturf Lobbying,” http://www.campaignlcgalcenter.org/press-
2342 . html (last visited Jan. 12, 2007) (“CLC Memo™) (emphasis added).

* Center for Media and Democracy, “Astroturf,” hitp://www.sourcewalch.org/index php?title=Astroturf (last visited Jan.
12, 2007) (cmphasis added).

* See S.1°§ 220(a)(2)(18), (19), amending (he Lobbying Disclosure Act of 1995 (“Lobbying Act™ § 3(18)-(20). The
Lobbying Act is found at 2 U.S.C. §§ 1601 et. seq.
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CLC’s assertion that Section 220 of S.1 “easily passes constitutional muster™ is incorrect
because S.1’s broad provisions are nof narrowly tailored to achieve a compelling government
interest. Amendment 20 to S./—sponsored by Senator Bennett and co-sponsored by several other
Senators—would eliminate the provisions of S.1 dealing with “grassroots lobbying firms” and
ensure thal churches and many other public interesi organizations and individuals would not be
subject to lobbying regulations. All Senators should support Amendment 20 to S.1.

L S.I’s Grassroots Lobbying Provisions Go Far Beyond “Professional Lobbyists” and
“Astroturf Lobbying.”

Section 220 of S.1 would amend the Lobbying Disclosure Act of 1995 by creating an
entirely new class of lobbyist—the “grassroots lobbying firm”°—that would be subject to the
registration and reporting requirements applicable to traditional lobbyists” The Senate bill defines
“grassroots lobbying firm” as a “person or entity” that:

(A) is retained by 1 or more clients to engage in paid efforts to stimulate
grassroots lobbying on behalf of such clients; and

(B) receives income of, or spends or agrees to spend, an aggregate of $25,000 or
more for such efforts in any quarterly period.®

CLC relies upon five “limiting features” of Section 220 of S.1 to argue that the bill’s

coverage is limited to “a narrow class of professional lobbyists™:

the requirement of a “client”;

the distinction between “paid” and “unpaid” grassroots advocacy;

the exception for an organization’s internal communications with its members;
the requirement that communications be “directed at” 500 or more people; and
the $25,000 threshold.’

A review of each of these “limiting aspects” of Section 220, however, shows that the bill’s language

applies to many groups and individuals that are not “professional lobbyists.”

? See CLC Memo,

i’ S.1.§220(a)(2)(18), (19). amending the Lobbying Act § 3(18)-(20).
‘ See id.

§S.1§ 220(a)(2)(19), amending Lobbying Act § 3.

? See CLC Memo.
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A, The Requirement of a “Client”
While CLC emphasizes that a group must have a grassroots lobbying “client” before it can

become a grassroots lobbying firm,'

CLC fails to point out that an organization can have itself as a
“client” under existing lobbying law." The Senate bill expands the definition of “lobbying
activities” to include “paid efforts to stimulate grassroots lobbying,” so a group that engages in
“paid efforts to stimulate grassroots lobbying” will be considered to be its own “client” under $.1."
B. The Distinction Between “Paid” and “Unpaid” Grassroots Advocacy
S.1 defines “paid efforts to stimulate grassroots lobbying” as:
any paid attempt in support of lobbying contacts on behalf of a client to influence the
general public or segments thereof to contact 1 or more covered legislative or
executive branch officials (or Congress as a whole) to urge such officials (or
Congress) to take specific action with respect to a [federal legal issue] . . .. "
Many statements made by pastors about important moral and social issues “influence” those in
attendance at church services to contact government officials with regard to a particular law or
judicial nominee. While CLC argues that “[u]npaid grassroots advocacy by individuals and

14 the “paid” aspect of the definition is met

volunteer organizations will not be subject to disclosure,
when an employee of an organization (such as a pastor) is involved because the bill does not

differentiate between paying others to act and being paid to take action as a part of a person’s job. "

C. The Exception for an Organization’s Internal C ications With Its Members.

l(l[d

"! Lobbying Act § 3(2) (emphasis added).

'j Lobbying Act § 3(2); S.1 § 220(a)(1), amending Lobbying Act § 3(7).

1351 § 220(a)(2)(18)(A), amending Lobbying Act § 3.

4 CLC Memo.

%81 § 220(a)(2)(18)(A), amending Lobbying Act § 3; see also ACLU Letter to the Senate Opposing Expansions of
Post-employment Bans and Regulations on Grassroots Lobbying. Mar. 7, 2006, http://www.aclu.org/freespeech/
gen/244231eg20060307.himl (last visited Jan. 12, 2007). The reference to “lobbying contacts” does not exclude
churches from the bill’s coverage because S.1 does not require that an organization make its ewn “lobbying contacts™
but rather applics to all individuals and groups that take action “in support of lobbying contacts™ gencrally. See
Lobbying Act § 3(8)(B)(xviii); S.1 § 220(a)(2)(18)(A). amending Lobbying Act § 3 (emphasis added).

A
Bl
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CLC argues that S.1 is narrow in scope because the bill provides that the term “paid efforts
to stimulate grassroots lobbying” does #of include “any communications by an entity directed to its
members, employees, officers, or shareholders.”'® This provision does nor apply when people that
are not members of the organization are also influenced to take action."” For example, this exception
would not apply to statements made by a pastor during a church service that is open to both
members and non-members or to e-mails or letters sent out by an organization where some of the
individuals or groups on the mailing list are not members of or donors to the organization.®

D. The Requir. t that C, nications Be “Directed At” 500 or More People.

CLC also emphasizes a provision of S.1 that states that “paid efforts to stimulate grassroots
lobbying” does not cover an attempt to influence people to contact federal officials regarding a

specific legal issue “directed at less than 500 members of the general public.”'’

This provision
would have little practical impact because many individuals and groups seek to reach 500 or more
people with their message.

E. The 325,000 Threshold.

CLC further notes that a person or group must receive, spend, or agree to spend an
“aggregate of $25,000” within a quarterly period to stimulate “grassroots lobbying” in order to be a

grasstoots lobbying firm.*” S.1 broadly defines “grassroots lobbying” as “the voluntary efforts of

members of the general public to communicate their own views on an issue to Federal officials or to

'©S.1 § 220(a)(2)(18)(A). amending Lobbying Act § 3.

17 See S.1 § 220(a)(2)(18)(A). amending Lobbying Act § 3.
"% See id.

'9'S.1 § 220(a)(2)(18)(B), amending Lobbying Act § 3.
$.1§220(a)(2)(19), amending Lobbying Act § 3.
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encourage other members of the general public to do the same.”! Many churches, denominations,

and public interest organizations would easily meet this $25,000 threshold.?*

II. S.1’s Grassroots Lobbying Provisions Would Violate the First Amendment.

As currently written, S.1’s grassroots lobbying provisions would violate the First
Amendment. ™ Organizations such as the American Civil Liberties Union and the Free Speech
Coalition have already expressed opposition to the grassroots lobbying provisions of this and
similar bills because the provisions are not narrowly tailored to achieve a compelling governmental
interest.”* S.1 would unconstitutionally expand existing lobbying law to broadly encompass nearly
every aspect of “core political speech” relevant to grassroots politics.”® Speech concerning political
issues and proposed legislation is at the “core of the protection afforded by the First Amendment ”°

The Supreme Court has explained, “[w]hen a law burdens core political speech, we apply
‘exacting scrutiny,” and we uphold the restriction only if it is narrowly tailored to serve an
overriding state interest.”*” CLC appears to overlook this “narrowly tailored” requirement when it

argues, “/o/nly when a disclosure law fails to serve an important state purpose, such as providing

1S 1§ 220(a)(2)(17), amending Lobbying Act § 3.

2 A church or other exempt 501(c)(3) organization could meet the $25,000 threshold and trigger the new registration
and filing requirements for “grassroots lobbying firms” without violating the “no substantial part” test already
applicable to them under current tax law. The tax code provides exemption for churches and certain other organizations
so loug as “rno substantial part” of their activilies include, inter alia, “carrving ou propaganda. or otherwise aliempliug,
to influence legislation . . . .” .LR.C. § 501(c)(3) (emphasis added).

= See generalty McC orme// v. FEC, 340 U.S. 93 (2003); Buckiey v. Am. Const. Law Found., 525 U.S. 182 (1999);
AMcIntyre v. Ohio Elections Comm 'n, 514 U.S. 334 (1995); Riley v. National Fed'n of the Blmd of N.C.,, Inc., 487 U.S.
781 (1988); Frisby v. Schudiz, 487 U.S. 474 (1988): Mever v. Grant, 486 U.S. 414 (1988); FCC v. League anumen
Voters of Cal., 468 U.S, 364 (1984). Consol. Edison Co. of N.Y. v. Pub. Serv. Comm’r of N.¥., 447 U.S. 530 (1980);
Buckley v. Valeo, 424 U.S. 1 (1976); Police Dep 't of the of Chicago v. Mosley, 408 U.S. 92 (1972); AMifls v.
Alabama, 384 U.S. 214 (19606); (ribson v. Florida Legistative nvestigation Committee, 372 U.S. 539 (1963); Louisiana
ex rel. Gremitlion v. NAACP, 366 U.S. 293 (1961); Shelton v. Tucker, 364 U.S. 479 (1960); Talley v. California, 362
U.S. 60 (1960); Bates v. Little Rock, 361 U.S. 516 (1960); NAACP v. Alabama, 357 U.S. 449 (1958); U.S. v. Iarriss,
347 U.S. 612 (1953); Rumely v. United States, 345 U.S. 41 (1953).

* See, e.g., ACLU Letter, supra note 15; Free Speech Coalition Letter to Public Citizen, Dec. 14, 2006,

hllp //[xeespeeuhcoahuon org/pdls/ ClaybrookLetierAndAnalysis.pdf (last visited Jan. 12, 2007).

3 See Am. Const. Law Found., 525 U.S. at 186-87 (citing Mever v. Grant, 486 U.S. 414, 422 (1988)).

% Medntyre, 514 U.S. a1 346,

+ Id. at 347 (citation omitted).
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the electorate with useful information, will it run afoul of the First Amendment ™% Many
regulations affecting political speech may serve important (or compelling) state interests and still
conflict with the First Amendment because they are not narrowly tailored to serve these interests.

Surprisingly, CLC’s discussion of the First Amendment fails to mention Rumely v. United
States,” a Supreme Court case directly on point. In Rumely, the Court considered a broadly worded
Congressional resolution regarding lobbying as applied to an organization that sold and distributed
pamphlets and books on public policy issues in an attempt to influence public opinion*® For
example, when Congress was considering the Taft-Hartley law, the group published a pamphlet
entitled, “Labor Monopolies or Freedom™ of which 250,000 copies were distributed.” The Court
held that the doctrine of constitutional avoidance required it to interpret the resolution to apply only
to “lobbying in its commonly accepted sense,” i.e., “representations made directly to the Congress,
its members, or its committees,” and did nof extend to citizen attempts “to saturate the thinking of
the community.”*? As the Court explained:

Surely it cannot be denied that giving the scope to the resolution for which the

Government contends, that is, deriving from it the power to inquire into all efforis of

private individuals to influence public opinion through books and periodicals,

however remote the radiations of influence which they may exert upon the ultimate

legislative process, raises doubts of constitutionality in view of the prohibition of the

Iirst Amendment >

The Supreme Court expressly adopted the Court of Appeals’ analysis of the resolution,
which had explained:

Tt is said that lobbying itself is an evil and a danger. We agree that lobbying by

personal contact may be an evil and a potential danger to the best in legislative
processes. It is said that indirect lobbying by the pressure of public opinion on the

* CLC Memo (cmphasis added).

* Rumely, 345 U.S. at 47.

* 1d. at 50, 56 (Douglas, J., concurring).
*'Jd at51.n3.

*2Id. a1 47 (opinion of the Court).

**jd. at 46 (emphasis added).
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Congress is an evil and a danger. That is not an evil; it is a good, the healthy essence
of the democratic process™>*

Under S.17s broad provisions, the activities in Rumely (distributing literature to influence
public opinion) would likely be classified as “paid efforts to stimulate grassroots lobbying”
subjecting the organization to onerous registration and reporting requirements. S.1 extends far
beyond “lobbying in its commonly accepted sense” to cover citizen attempts “to saturate the

thinking of the community,™**

the very activity protected from burdensome regulation in Rumely:.

CLC’s analysis of United States v. Harriss,* the case upon which it primarily relies, is
premised upon the erroneous claim that S.1 only requires the disclosure of activities of “professional
lobbyists. ™7 The Harriss Court narrowly construed a broadly worded lobbying statute to only apply
to the activities of professional lobbyists and rejected “a broader application to organizations
seeking to propagandize the general public.”® Rather than supporting S.1’s constitutionality,
Harriss illustrates that S.1 would violate the First Amendment because the bill’s definition of
“grassroots lobbying firm” goes far beyond the activities of “professional lobbyists” to cover many
churches, non-profit organizations and other groups and individuals that influence people to contact
federal officials about legislation or judicial nominees.

CLC’s analysis of cases involving ballot initiatives is alse unconvincing. The cases cited do

not stand for the broad proposition that all regulations requiring “the disclosure of funds spent to

¥ Rumely v. United States, 197 F.2d 166, 173-74 (D.C. Cir. 1952) (cmphasis addced), cited with approval by Rumely,
345U.8. at47.

3 Rumely, 345 U.8. at 47 (opinion of the Court).

* Harriss, 347 U 8. at 612,

*" See CLC Memo.

* Iarriss, 347 U.S. al618-21.
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139

pass or defeat ballot measures™ are constitutional™ but merely hold that statutes regulating core

political speech must be narrowly tailored to achieve a compelling government interest.*®

Conclusion

The “grassroots lobbying” provisions of Senate Bill 1 would affect far more individuals and
groups than “a narrow class of professional lobbyists.”*' S.1°s broad language would apply to many
churches, denominations, public interest organizations and private individuals that share their views
on a federal legal issue with the general public. The “limiting features” of the bill relied upon by
CLC do nor limit the bill’s coverage to “astroturf lobbying™ by professional lobbyists. As other
organizations have already noted,” the bill would violate the First Amendment as currently written
because it is not narrowly tailored to achieve a compelling governmental interest. All Senators
should support Senator Bennett’s Amendment 20 1o S. [ which would eliminate the provisions of the

Senate bill dealing with “grassroots lobbying firms.”

* CLC Memo,

¥ See Am. Const. Law Found, 525 U.S. at 182; Melntyre, 514 U.S. at 334; Citizens Against Rent Control v. City of
Berkeley, 454 U.S. 290, 300 (1981); First Nat'l Bank of Boston v. Belloiti, 435 U.S. 765 (1978); California Pro-Life
Council v. Getman, 328 F.3d 1088, 1107 (9th Cir. 2003).

# See CLC Memo.

** See supra note 24.
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REGULATING GRASSROOTS ACTIVITIES
For whose benefit?

Mark J. Fitzgibbons/Special to The National Law Journal
July 10, 2006

With members of Congress embroiled in scandals for obtaining discounted mansions, being flown to
Scotland to golf and apparently getting cash for legislative favors, the response of the world's
greatest deliberative body would be to regulate the grassroots. Justice William J. Brennan Jr. called
the grassroots "citizen-critic[s] of government" who expose errors of public officials and bring about
political and social changes desired by the people. Section 220 of the Senate-passed lobbying
reform bill, S. 2349, would require registration and quarterly reporting of grassroots lobbying just
like direct lobbying, except worse.

The Senate bill would require "paid” efforts to stimulate citizens into public policy action to be
registered and disclosed every three months with Congress. Proponents tout the bill as targeted at
paid professional and "astroturf" grassroots lobbying (industry-generated lobbying under the guise
of citizen action groups). Were that the case, industry groups could still argue that the First
Amendment protects anonymous speech, and that rights of political speech, the printing press,
association and petitioning the government are not subject to prior restraints of obtaining
"permission" from Congress absent some showing of harm.

Many incumbents would prefer to silence critics, but legislatures rarely censor so blatantly that
courts would rebuff them even under diminished First Amendment standards of review. Proponents
of regulating the grassroots don't disclose that this bill regulates even small associations of real
citizen activists petitioning the government. S. 2349 defines "paid efforts" to stimulate grassroots
lobbying as communications to 500 or more members of the general public to influence people to
take action on policy matters. That would have been an unacceptable threshold even in colonial
days of printing leaflets. In these days of mass communications and the Internet, this definition of
"paid" is indefensible.

S. 2349 amends the Disclosure of Lobbying Activities Act, 2 U.S.C. 1601 et seq. (DLA), which
requires disclosure of direct lobbying. Direct lobbying is done by those retained (K Street) and those
employed (trade associations, etc.), and consists of lobbying contacts plus lobbying activity.
Lobbying "contacts" are communications with legislators, their staff and other federal policymaking
officials. Lobbying "activity" is the background work of research and strategy in support of lobbying
contacts. The DLA states it won't interfere with three First Amendment rights (speech, association,
petitioning), but even statutory restatement of those rights didn't protect from the Senate's planned
encroachment.

Overbroad definition of lobbying
The DLA regulates lobbying on federal legislation, regulations, judicial and cabinet appointments,

and Pentagon and White House policy. By redefining lobbying activities to include communications
to 500 or more members of the public, S. 2349 turns the definition of lobbying on its head. Books,
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blogs and broadcasts could now be considered lobbying activity subject to registration with
Congress if they influence people to take action on policy issues. Once an employed person has
written, phoned or even e-mailed Congress, the White House or officials at federal agencies to take
action on policy matters, a speech or publication urging citizen action may make that person a
lobbyist and her employer a client to be registered with Congress. Pure volunteer, kitchen-table
activists would be exempted for now, but the causes for which they volunteer would need to
register.

The DLA exempts from registration low-costing direct lobbying, which would be defined as $2,500
paid to retained lobbyists or $10,000 expended by in-house lobbyists per quarter under the new
rules. No such low-dollar exemption would apply to grassroots lobbying, so the expenditure of
literally one dollar every three months on grassroots lobbying would require disclosure of the effort.
Many small, low-budgeted, community-based groups that operate no more than blogs would be
treated like K Street lobbyists merely by encouraging citizens to engage in their First Amendment
rights to petition the government.

The bill places these burdens on small grassroots causes, yet gives large entities an outright
exemption for communications to "members, employees, officers or shareholders.” The largest
corporations and unions could therefore spend literally hundreds of millions of dollars organizing
many millions of their associates, yet still not report. This exemption is easy to exploit, helps K
Street and protects Wall Street, but treats Main Street as the "stealthy world" of big-money
influence on Washington.

The legal community engages in advocacy through speech and publication, and, whether out of
constitutional sensitivities or self-interest, should oppose regulating the grassroots by contacting the
House/Senate conferees of the lobbying reform bills. Even this opinion piece, by urging citizen
action, would be a lobbying activity, and many of us would become "accidental" lobbyists subject to
registration with Congress.

Mark J. Fitzgibbons js president of corporate/legal affairs at Manassas, Va.'s American Target
Advertising Inc., which pjoneered political and jdeological direct maif in the 1960s. He can be
reached at Mfitzgibbons@americantarqet, com.




114

~ Congress of the Wnited %mrm

Bause of Representatiies
WWashington, 33& 20515

The Houorable Tohn Conyers, I
Chairman :

House Comimitter on the Judiclary
2138 Rayburn HOB

Washington, 13.C. 20515

“

Diear Chairmen Convers:

*Siﬁiﬁ\ém reguiring r;g‘a“{:ahuzz aud

r Comuritiee doning the 1 1
admirable goal, ourconvem
! ch play an important role
in-educating citizensg aboul \wm is ha;i&ming. in t;.’kg}“@SS, va First Ascwnﬁvm:nt rights of
Americans to frealy petition, call or visit with thei
athers to do the sane, must be protected.

?C“

We are W‘riiing m ;*mozz?e‘zge Vour (;;;pc;ﬂi Et& ot

Q mai <:w“; ie

in January, the S anvite rejectad a provision requiring the disclosure G‘“ paid ﬁf\‘m‘ta
stimulate grassroots lobbying during consideration of their sthics reform package, 8. 1. T}
sizion would have rf’mm@d any nrganization thal spends $2.5,000 per quarter ¢ OR rassrol 35
?ﬁsms o file 3th;ﬁn z registration and disclosure reports, exposing those in v
200,000 fine.

vy

ot ‘(1“ bying, the }ra ical effect of
 the constitutionally-protecied activities of fé& ups that
seei o mom?zza uixzeﬁﬂ on legislative issues. It would place =:1§m*; some regulations on
legitimate organizations and resulf in a chilling effect on t‘é @ir activities. Faced with the tisk of
severs fines and criminal prosecution, many would decide it is not worth the cost o
conwmurieate to the public about policy, especially smaller organdzations that

resources to fulfill the reporting requirements. :

Q*ou g, hh /"‘K}ﬁ'ﬁ ical t professional “astr

We urge your opposition o any legislation befors the House Coinmities on the Judiciary
that proposes these wiconstitutional regulations of grassroots Jobbying. k

Sincerely,




115

Gahae S hedegs /s /o
M ”quﬁg

Q/ﬁz &7;*’“‘?

w:% ( Cf‘m? N

//’ /u

T

< /w ffzf/viaf

T

{
AL
o
%
%

Ty o~
Pty
VN R ,J,f:fﬁ
%ﬁj,f‘ iy By

T
_,’ Sl

J{\{:&,
{f

/

i

230800




116



117



118



119



120



121



122



123



124



125



126



127



128



129



130



131



132



133



134



135



136



137



138



139



140



141



142



143



144



145



146



147



148



149



150



151



152



153



154



155



156



157



158



159



160



161



162



163



164



165



166



167



168



169



170



171



172



173



174



175



176



177



178



179



180



181



182



183



184



185



186



187



188



189



190



191



192



193



194



195



